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Court of Appeals of the District of Columbia 


No. 3258. 

Edward Ellison, Appellant, 


Maurice Splain, Etc. 


a Supreme Court of the District of Columbia. 

i 

Habeas Corpus. No. 696. j 

In the Matter of Habeas Corpus Edward Ellison. 

United States op America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-mentioned cause, to wit: 

i 

1 Petition for Writ of Habeas Corpus. 

Filed April 26, 1917. j 

I 

In the Supreme Court of the District of Columbia, j 

Habeas Corpus. No. 696. j 

In the Matter of Habeas Corpus Edward Ellison. 

• | 

The petition of Edward Ellison respectfully shows to the (pourt as 
follows: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia. 

2. Your petitioner avers that he is unjustly and unlawfully de¬ 
tained and imprisoned, and is held in custody without authority of 
law by Maurice Splain, United States Marshal for the District of 
Columbia. 

3. That the said petitioner was and now is detained and impris¬ 
oned as aforesaid by virtue of a warrant issued out of tips Court 
based upon an alleged requisition issued by The Governor of the 
State of Virginia; that the requisition aforesaid is fatally defective 

1—3258a 
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and void in law. in that it fails to charge the said Edward Ellison 
with the commission of a crime in the State of Virginia; and fur¬ 
ther, that the alleged requisition does not. contain an indictment or 
affidavit made before a magistrate as required by law. 

4. That he is a citizen of the United States, and a resident of the 
District of Columbia, and has resided here with his wife and family 
for the oast eight years. 

5. Your petitioner denies that he is a fugitive from the justice of 
the State of Virginia; he avers that he has not been in the State of 

Virginia at any time prior, at. the time, or subsequent to the 
2 time of commission of the alleged act set out in the requisi¬ 
tion papers or indictment above referred to. 

(1. Your petitioner is advised and therefore believes that this 
Court was without authority in issuing said warrant causing the ar¬ 
rest- of the said Edward Ellison because said warrant was based upon 
a requisition which is void in law and because he is not a fugitive 
from the justice of the State of Virginia; that notwithstanding the 
insufficiency of said requisition and the warrant based thereon, your 
petitioner avers that he is about to be extradicted from The Dis¬ 
trict of Columbia and be delivered over to the agent of the State of 
Virginia. 

The premises considered, petitioner prays: 

1. That the writ of Habeas Corpus issue out of this Honorable 
Court directed to Maurice Splain, U. S. Marshal for the District of 
Columbia, commanding him to produce Edward Ellison before this 
Court forthwith so that the cause of the said detention and imprison¬ 
ment mav be inquired into bv this Court. 

2. And for such other and further relief in the premises as the 
Court may deem proper. 

ED ELLISON. 

LEON TOBRINER, 

J. B. STEIN, 

Att’ys. 


District of Columbia, ss: 

I, Edward Ellison, on my oath do depose and say that I have read 
the foregoing and annexed petition by me subscribed and know 
the content's thereof; that the statements and facts therein made as 
upon personal knowledge are true and those made upon informa¬ 
tion and belief I believe to be true. 

ED ELLISON. 


.» 

o 


Subscribed and sworn to before me this 26th dav of April 
1917. v ’ 



J. R. YOUNG, 

Cl'Jc 

F. E. CUNNINGHAM, 

Ass’t CTk. 
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I 


Fiat. 

i 

Let the writ issue as therein praved forthwith. 

ASHLEY M. GOULfl, 

Justice. 

Writ of Habeas Corpus. 

Filed April 26, 1917. I 

* 3|C 3|C 5|C * 5|C $j 

1 

The President of the United States to Maurice Splain, U. jS. Mar¬ 
shal, Greeting: 

You are hereby commanded to have the bodv of Edward Ellison 
detained under your custody, as it is said, together with the day and 
cause of his being taken and detained, by whatever name he may 
be called in the same, before the Honorable Ashlev M. Gould one of 
the Justices of the Supreme Court of the District of Colufnbia, in 
Criminal Court No. 1, United States Court-House, Citv of Wash- 
ington (immediately), after the receipt of this writ, to do| and re¬ 
ceive whatever shall then and there be considered of in hif> behalf, 
and have then and there this writ. 

Witness, The Honorable J. Harry Covington, Chief Justice of 
said Court, the 26th dav of April, A. D. 1917. 

[seal.] " J. R. YOUNQ, 

Clerk, 

Bv F. W. SMITH, 

Assistant Clerk. 

4 31 arsliaVs Return . 


Returned April 26, 
accepted. 


1917 “Cepi" and in custody; servic-0 of writ 

i 

MAURICE SPLAlk 

U. S. Marshal. D. C. 

R. i 


Return to Writ of Habeas Corpus. 

i 

Filed Mav 4, 1917. 

" 7 I 

^ 

The respondent, Maurice Splain. United States Marshal for the 
District of Columbia, upon whom the writ of habeas corphs in the 
above-entitled cause has been served, states that he is unable to bring 
into Court the body of the said Edward Ellison, as commanded by 
the said writ of habeas corpus, for the reason that the said petitioner 
was, on the twenty-sixth day of April, 1917, admitted to bail upon 
order of this Honorable Court, conditioned for his future appear¬ 
ance before this Court. 

For cause why the said Edward Ellison, petitioner, was taken into 
custody and detained by this respondent, this respondent says that 
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the said petitioner was duly arrested by this respondent on a warrant 
issued by the Chief Justice of the Supreme Court of the District of 
Columbia, on the twenty-fifth day of April, 1917, a copy of which 
warrant is hereto annexed and made and prayed to be read and con¬ 
sidered as a part hereof, in the proceedings entitled, “The State of 
Virginia vs. Edward Ellison,” Numbered 417, on the Requisition 
Docket of the Supreme Court of the District of Columbia, the said 
proceedings having been instituted upon a duly authenticated requisi¬ 
tion from the Governor of the Commonwealth of Virginia 
5 upon the Chief Justice of the Supreme Court of the District of 
Columbia, for the surrender of said petitioner; that said re¬ 
quisition is based upon a valid indictment of the Grand Jury of the 
County of Alexandria, in the Commonwealth of Virginia, charging 
that petitioner, on the twenty-first day of September, 191(5, in said 
County of Alexandria, did break and enter in the daytime of that 
day, a certain railroad car of the Washington-Southern Railway 
Company, a corporation, said car being labeled M tfc O 9(5*26, with 
the intent the goods and chattels of the said Washington-Southern 
Railway Company, a corporation, in the said railroad car then and 
there being, 1 feloniouslv to steal, take and carrv awav, and three 
cases of shoes of the value of Sixtv Dollars of the goods and chattels 
of the said Washington-Southern Railway Company, a corporation, 
in the said railroad car then and there being, did steal, take and 
carrv awav unlawfullv, feloniouslv and against the peace and dig- 
nity of the Commonwealth, for a more particular description of 
which said requisition and the accompanying papers, this respondent 
refers to and makes a part hereof, the records of the said requisition 
proceedings. 

And having fully answered, this respondent prays that the said 
writ of habeas corpus may be dismissed and that he be discharged 
with his reasonable costs. 

MAURICE SPLAIN, 

United States Marshal for the District of Columbia. 


JOHN E. LASKEY, 

United States Attorney, D. C. 

Per V. 

District of Columbia, To wit: 

I, Maurice Splain, do solemnly swear that I am the United 
6 States Marshal for the District of Columbia, and that I have 
read the foregoing return by me subscribed; that the state¬ 
ments therein made as of my personal knowledge are true, and those 
made upon information and belief I believe to be true. 

MAURICE SPLAIN. 


Subscribed and sworn to before me this 4th dav of May. 1917. 

J. R. YOUNG, 

Clerk. 

By E, J, McKEE, 

Ass’t Clerk , 
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Warrant of Arrest Upon Requisition. 

Before the Chief Justice of the Supreme Court of the District of 
Columbia, the 25th day of April, 1917. \ 

j 

No. 417, Requisition Docket. 

I 

In re the State of Virginia 

vs. | 

Edward Ellison. I 

i 

i 

The President of the United States to the United States Marshal for 
the District of Columbia, Greeting: 

I 

The Governor of the State of Virginia having made demand upon 
the Chief Justice of said Court for the delivery to R. E. Cranp, Agent 
of said State, of Edward Ellison, charged in the Countv oflAlexan- 
dria in said State, with the crime of breaking into railroad |car, and 
who, as it is alleged, has fled from the justice of said State and taken 
refuge in this District; therefore, if he be at large, you ar^ hereby 
commanded immediately to arrest and bring him. or if he be already 
in custody, to bring him, together with this writ, before the 
7 Chief Justice of the Supreme Court of said'District, at the 
United States Court House in the Citv of Washington, then 
and there to be dealt with according to law. 

Witness J. Ilarry Covington, Chief Justice. i 

C 1 / 

Bv order of the Chief Justice. 

%j 

I 

[seal.] 

Test.: J. B. YOUNG, [ 

Clerk. 

Bv ALE. G. BUHRMAN. 

i / 

Assistant Clerk. 


Ma rs hat s Retu rn : 


Cepi April 25, 1917. 


MAURICE 


SPLAIN, 

U. S. Marshal. 

! 


Amended Return to Writ of Habeas Corpus. 


Filed Julv 12, 1917. 

* 7 I 

I 

i 

5)C * * * * * \ * 

I 

Pursuant to the order entered by this Honorable Court in this 
cause, on Mav 9, 1917, wherein leave was given to John E. Laskev, 
Attorney of the United States in and for the District of Columbia, 
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to file herein an amended return to the writ of habeas corpus, now 
comes the respondent. Maurice Splain, United States Marshal for 
the District of Columbia, upon whom the writ of habeas corpus in 
the above-entitled cause was served, and states that he is unable to 
bring into Court the body o'f the said Edward Ellison, as commanded 
by the said writ of habeas corpus, for the reason that the said peti¬ 
tioner was, on the twenty-sixth day of April, 1917, admitted 

8 to bail upon order of this Honorable Court, conditioned for 
his future appearance before this Court. 

For cause why the said Edward Ellison, petitioner, was taken into 
custody and detained by this respondent, this respondent says that 
the said petitioner was duly arrested by this respondent on a warrant 
issued by the Chief Justice of the Supreme Court of the District of 
Columbia, on the twenty-fifth day of April, 1917, a copy of which 
warrant is hereto annexed and made and prayed to be read and con¬ 
sidered as a part hereof, in tlie proceedings entitled “The State of 
Virginia vs. Edward Ellison.” numbered 417, on the Requisition 
Docket of the Supreme Court of the District of Columbia, the said 
proceedings having been instituted upon a requisition from the 
Governor of the Commonwealth of Virginia upon the Chief Justice 
of the Supreme Court of the District of Columbia, for the surrender 
of said petitioner. 

The said respondent, Maurice Splain, further says that there have 
now been filed and are of record in this cause, amended requisition 
papers duly authenticated under date of May 7, 1917, made by the 
Governor of the State of Virginia upon the Chief Justice of the Su¬ 
preme Court of the District of Columbia, for the surrender of the 
said petitioner; that said requisition is based upon a valid indictment 

of the Grand Jurv of the Countv of Alexandria, in the Common- 

»■< ' 

wealth of Virginia; charging that said petitioner, on the twenty-first 
day of September, 1916. in said County of Alexandria, did break and 
enter in the davtime of that daw a certain railroad car of the Wash- 
ington-Southern Railway Company, a corporation, said car being la¬ 
beled M & 0 9626, with the intent the goods and chattels of 

9 the said Washington-Southern Railway Company, a corpora¬ 
tion, in the said railroad car then and there being, feloniously 

to steal, take and carry away, and three cases of shoes of the value of 
Sixty Dollars of the goods and chattels of the said Washington- 
Southern Railway Company, a corporation, in the said railroad car 
then and there being, did steal, take and carry away unlawfully, 
feloniously and against the peace and dignity of the Commonwealth, 
for a more particular description of which said requisition and the 
accompanying papers, this respondent refers to and makes a part 
hereof, the records of the said requisition proceedings. And this 
respondent prays that the amended requisition papers, duly authenti¬ 
cated, be made a part of the record in this cause, and that the war¬ 
rant issued in the present requisition proceedings be treated as 
though issued upon the new requisition papers,. properly authenti¬ 
cated, and herein in this return referred to. 

And having fully answered, this respondent prays that the said 
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writ of habeas corpus may be dismissed and that he be discharged 
with his reasonable costs. 

MAURICE SPLAINl 

United Staten Marshal for the District of Colufnhia. 

I 

JOHN E. LASKEY, j 

United States Attorney, D. C. 

I 

District of Columbia, To wit: 

i 

I, Maurice Splain, do solemnly swear that I am the United States 
Marshal for the District of Columbia, and that I have read the fore¬ 
going return by me subscribed; that the statements therein made as 
of my personal knowledge are true, and those made upon informa¬ 
tion and belief I believe to be true. 

MAURICE SPLAIN. 

| 

10 Subscribed and sworn to before me this 3d day of July, 
1917. 

[seal.] JOHN R. YOUNQ, 

Clerk. 

\ 

Copy. j 

Warrant of Arrest upon Requisition. 

j 

Before the Chief Justice of the Supreme Court of the District of 
Columbia, the 25th Day of April, 1917. | 

j 

No. 417. Requisition Docket. 

In re the State of Virginia 


Edward Ellison. 

i 

I 

The President of the United States to the United States Marshal for 
the District of Columbia, Greeting: 

I 

The Governor of the State of Virginia having made demand upon 
the Chief Justice of said Court for the delivery to R. E. Crane, Agent 
of said State, of Edward Ellison, charged in the County of Alexan¬ 
dria in said State, with the crime of breaking into railroad car, 
and who, as it is alleged, has lied from the justice of said State and 
taken refuge in this District; therefore, if he be at large; you are 
herebv commanded immediately to arrest and bring him, ol* if he be 
already in custody, to bring him, together with this writ, before the 
Chief Justice of the Supreme Court of said District, at tl{e United 
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States Court House in tlie City of Washington, then and there to be 
dealt with according to law. 

• Witness J. Ilarrv Covington, Chief Justice. 

By order of the Chief Justice. 

[seal. ] 

Test: 

J. R. YOUNG, 

Cleric, 

By ALU. G. BUHRMAN, 

Assistant Clerk. 
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Marshals Return 


Cepi April 25, 1917 


MAURICE SPLAIN, 

U. S. Marshal. 


Answer to Amended Return. 

Filed August 9, 1917. 

* * * * * * * 

Now comes the petitioner Edward Ellison, and for answer to 
die amended return filed herein says:— 

1. That he is not a fugitive from the justice of the State of 
Virginia as alleged in the requisition and pleadings filed in said 
cause. 

2. That he was not in the State of Virginia on September 21, 
1910, nor did he (on that day or) at any time commit any offense 
in the State of Virginia as charged in said requisition, indictment 
and said amended return. 

3. That the requisition, indictment and other pleadings filed 
herein fail to charge him with the commission of a crime in the 
said State of Virginia as required by law; and that said pleadings 
are otherwise defective and faultv on their face. 

E. ELLISON. 


District of Columbia, ss: 

I, Edward Ellison do solemnly swear that I have read the foregoing 
answer by me subscribed; that the statements therein made as of 
my personal knowledge are true, and those made upon information 
and belief I believe to be true. 

E. ELLISON. 

±2 Subscribed and sworn to before me this 13th dav of Julv, 

1917. 


Notary Public , D. C. 
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Decree. 

Filed August 22, 1917. 

* * * * * 


i 

i 


* 


This matter coming on for hearing on the petition, the writ of 
habeas corpus, the return of the respondent thereto, the ariswer of 
the petitioner to said return, as well as the testimony herein taken, 
and the same having been dulv considered bv the Court, it is this 
22nd day of August, 1917, by the Court ordered, adjudged and 
Decreed that the said petition be and is hereby dismissed, the writ 
discharged, and the petitioner remanded to the custody of the re¬ 
spondent. 

Bv the Court:— 

WILLIAM HIT?:, 

Justice. 

From the foregoing order the petitioner appeals in open pourt to 
the Court of Appeals and the bond for costs is fixed in the sum of 
Fifty Dollars. The Supersedeas Bond by the Petitioner for his ap¬ 
pearance when demanded, pending this appeal, is fixed in the sum 
of Twentv-five hundred dollars, and Mtever Rosenberg as surety 

c- * j 

thereon is hereby approved. 

Bv the Court:— 

WILLIAM HIT?, 

J\istice. 

13 Memoranda. 

August 22,1917. — Recognizance $2500 with Meyer Rosebberg as 
surety taken. 

October 22, 1917. — Petitioner surrendered by surety Meyer Ros¬ 
enberg. Recognizance $2500 with James O. Holmes as surety taken. 

| 

Order Allowing Bond for Costs Now for Then, 'j 


Filed March 14, 1919. 

******* 

Upon application of the petitioner in that behalf, and it appearing 
to the Court that he seasonably entered into reeognizancfe in the 
sum of Twenty-five hundred (2500) dollars, duly approved, for his 
appearance to abide the result of his appeal taken in op<in Court 
from the order and judgment of the 22d day of August, 1917, dis¬ 
missing his petition and remanding him to the custody of the 
respondent, but through inadvertence omitted to give the bond for 
costs prescribed by the said order and judgment, 

It is, this 14th day of March, 1919, Adjudged and ordered that 
the said petitioner be allowed, now for then, to give such bond for 
costs conditioned in the penalty of Fifty (50) Dollars. 

ASHLEY M. GOULD, 

justice. 

I 
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Memorandum. 

March 14, 1919. — Bond for costs $50. with James O. Holmes as 
surety taken and filed. 

14 Assign went of Errors. 

Filed February 21, 1919. 

* * * * * * * 

The Court erred as follows: 

1. In permitting the witness Hugh J. Latham to testify with 
respect to certain shoes received by him from the conductor, Calnan, 
as in and by the bill of exceptions appearing. 

2. In permitting witness Michael \V. Calnan to testify in relation 
to two boxes of shoes which he found in the engine, as appearing 
in said bill of exceptions. 

o. In permitting witness Clarence Marshall Powell to testify with 
respect to the presence of petitioner in the State of Virginia on 
an unnamed or unfixed date, as in and by the bill of exceptions ap¬ 
pearing. 

4. In admitting the requisition dated April 25, 1917. 

5. In admitting the requisition dated May 7, 1917. 

6. In permitting witness John 1). Ballinger in testifying to mat¬ 
ters which tend to prove the presence of the petitioner in the State 
of Virginia on a date other than the date charged in the indictment. 

7. In refusing to grant the motion to discharge the petitioner. 

8. In dismissing the writ of habeas corpus herein. 

9. In not discharging the petitioner from the custody as prayed. 

10. In remanding the petitioner to the custody of the respondent. 

J* B. STEIN, 

Attorney for Petitioner. 

15 Designation of Record. 

Filed February 21, 1919. 

******* 

The clerk will please include the following in the transcript of 
record on appeal in the above-entitled cause. 

1. Petition. 

2. Writ of habeas corpus to respondent. 

'A. Return of Respondent. 

4. Amended return of respondent. 

5. Answer to amended return. 

(>. Decree dismissing petition, remanding petitioner. 

7. Memo, of recognizance and bond on appeal. 

8. Assignment of errors. 

9. This designation. 

J. B. STEIN, 

Attorney for Petitioner. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

1. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered frlom 1 to 
15, both inclusive, to be a true and correct transcript of thte record, 
according to directions of counsel herein filed, copy of tvhich is 
made part of this transcript, in cause No. 696, Habeas Corpus, en¬ 
titled In the Matter of Habeas Corpus, Edward Ellison, as jhe same 
remains upon the hies and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and 
affix the seal of said Court, at 'the City of Washington,; in said 
District, this 24th day of March, 1919. 

| Seal Supreme Court of the District of Columbia. ] I 

JOHN R. YOUNjj, 

i < 'Irrk 

Bv \V. E. WILLIAM^, 

Assistant Clerk . 


17 In the Supreme Court of the District of Columbia 


Habeas Corpus. No. 696. 

i 

I 

In re Edward Ellison, Petitioner. 

i 

I 

To Messrs. John E. Laskey and Mabrey C. Van Fleet, Attorneys for 

the United States: j 

( 

You are hereby notified that the Bill of Exceptions on behalf of 
the petitioner, Edward Ellison, in the above-entitled cause, a copy 
of which is herewith handed you, will be submitted to the|Court for 
settlement on Friday, the 26th day of October, 1917, at 1|0 o’clock, 
A. M. or as soon thereafter as counsel mav be heard. 

LEON TOBRINER, 

J. B. STEIN, 

Attorneys for Petitioner. 

I 

Service of copy of attached Notice and Bill of Exceptions ac¬ 
knowledged as of the loth day of October, 1917. 

JOHN E. LASKEY, 

Per MABRY C. VAN FLEET, 

Attorneys for United States. 
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18 In the Supreme Court of the District of Columbia. 

Habeas Corpus. No. 096. 

! In Re Edward Ellison,. Petitioner. 

Be it remembered, that at the trial of this cause the respondent to 
maintain the issue on his part joined, offered as a witness Hugh J. 
Latham, who testified as follows: 

I am a Special Officer of the Washington Southern Railway and 
was so employed about the 21st of September, 1916 at Potomac Yard, 
Alexandria County, Virginia. My duties in the yard are to look 
after the property of the railroad company and if employees find 
anything in that yard, they turn it over to me, and I take it and 
notify Mr. Cannadv. 

V «/ 

“Q. On or about the twenty-first of September was there any 
property turned over to you as having been found in the yard?” 

To the foregoing question the petitioner Ellison did duly object, 
because the same was immaterial to the issue made by the pleadings 
herein, which said objection was overruled by the Court and to which 
ruling the petitioner did duly except. 

“A. Conductor Calnan, the yard conductor, turned over two cases 
of shoes—gondola.” 

And thereupon the petitioner moved to exclude the answer as 
totally immaterial to the issue being tried, which motion and oh- 
jection were overruled by the Court to which the petitioner did duly 
except. 

19 Witness continuing, testified that this was on the ninth 
month, 21st day, 1916. He did not find any property him¬ 
self on that day. The only property he received on that day were 
these two cases turned over to him by conductor Calnan. 

And thereupon the petitioner moved to exclude the foregoing 
testimony, because the same was immaterial to the issue being tried, 
which motion was overruled by the Court, to which ruling the pe¬ 
titioner did duly except. 

Continuing, the witness testified that lie would be able to identify 
those two cases. 

“Q. Just look at these two cases here and see if you identifv themV 

to which question counsel for petitioner did duly object, on the 
ground that the issue in this case is not one of the commission of 
an offense, but simply the question of whether the petitioner is a 
fugitive from justice of the State of Virginia, and that this evidence 
is totally immaterial and not only immaterial, but if admitted it is 
inclined to operate to the prejudice of the petitioner, which objec¬ 
tion was overruled by the Court and to which ruling the petitioner 
did duly except. “A, Yes, sir: those are the cases;’ 
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On cross-examination, the witness testified that he had no|regular 
hours of dutv; that his records show that the shoes were! turned 
over to him September 21, 1916, at 12:20 o'clock p. m., between 
twelve and one o'clock midday, by yard conductor Michael \V. 


Calnan; that he refreshed his recollection from his records, alnd that 


without question it was 12:20 p. m. of that day when the shoes 
were turned over to him at the railroad company's special! agent’s 
office in Potomac Yard, Alexandria County, Virginia. 


And thereupon the respondent, to further maintain the issue 
on his part joined, offered as a witness Michael W. Calnan, 
20 who testified, that on or about September 21, 1010,: he was 
employed as a conductor on a train in Potomac A tjird. 


“Q,. Will you look at these two packages, 
two packages?” 


Can vou identify those 


to which question petitioner objected on the ground of its imma¬ 
teriality and because the identity of the property in respect fo which 
a crime is claimed to have been committed or the fact that! a crime 
has been committed was not in issue, which objection was overruled 
by the Court, to which ruling petitioner did duly except. 

! 

“A. It resembles very much the two boxes that T helped) to take 
off the engine.” 

i 

And thereupon the petitioner moved to exclude such answer because 
the same was not an identification, which motion was overruled by 
the Court and to which petitioner did except. 


Witness continuing, testified, that he knew Special Officer jLatham : 
that he had occasion to call him or talk with him on the 21st of 
September, 1910 with respect to two boxes of shoes. 


“Q. Did vou turn over anything to him?” 

to which question petitioner objected, but the Court overrijled such 
objection and permitted the witness to answer to which ruling peti¬ 
tioner did duly except. “A. Turned over two boxes of sho^s.” 

Witness continuing, testified that the boxes had been off his en¬ 
gine about ten minutes: that he did not know of his own knowledge 
where they were picked up, only from hearsay. 

On cross examination, the witness testified that this wjJs shortly 
after twelve o'clock, and that he fixed the day of the occurrence by 
the fact that he made out on that day the report of the movement of 
trains. • ! 


And thereupon the respondent, to further maintain the! issue on 
his part joined, offered as a witness, Clarence Marshall 
21 Powell, who testified that in September, 1916, he was em¬ 
ployed in Potomac Yard as a brakeman; that he knew a man 
named Ballenger, also Edward Ellison; the latter the witness there¬ 
upon identified as present in the court room; that he hdd known 
Ellison for the past three years; that he had not had so!much to 
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do with him—had transactions with him; that lie remembered meet¬ 
ing Ellison and Ballenger in a buggy one morning and went with 
them, but could not tell exactly what date that was; could not say 
whether it. was in the spring, but was only out with Ellison and 
Ballenger that one time; that they went out in Virginia to St. Elmo 
where Potomac Yard comes in; that on the way over there witness 
was in the back of the buggy; that there was nothing whatever said 
between witness and Ellison: that witness did not know what went 
on between Ellison and Ballenger: that Ballenger asked witness if 
he wanted to go along with him (Ballenger) and Ellison. 

“Q. Then what did you do? A. I got in the buggy and went to 
the horse shoer's. 

“Mr. Tobriner: I do not want to encumber this record or have 
the Court think I am captious about it, but 1 object to this whole 
line of testimony as to what occurred on an unnamed day, on an 
unfixed date. As 1 say, in this character of cases, where it is alleged 
in an indictment that the defendant committed an offense on a par¬ 
ticular date, and where his extradition is sought from one state to 
another because of the commission of that offense on that date, and 
where he makes the issue that he is not a fugitive from justice of 
tho demanding state, and that he was not within the state upon 
the day upon which the offense was alleged to have been committed, 
that the whole testimony, the whole issue and all the evidence in 
the case must he adduced to one day, to wit, whether he was within 
the jurisdiction of that demanding state on that day, and 
22 that all of the testimony with respect to what he did on 
another day, on an unnamed or unfixed date, is totally im¬ 
material to that issue and should not be admitted.” 

The Court: “This testimony fixes that man in that state on a 
certain day.” 

Mr. Tobriner: “No: not on a certain day.*’ 

The Court: “Yes: T think it does. It is not fixed as the twenty- 
first of September, but it is fixed on a day certain, because lie says 
he was there on one occasion when the other men were with him. 
That fixes it one day, it may or may not be connected with this day 
we are talking about. I overrule the objection,’* to which ruling 
the petitioner did duly except. 


'Witness continuing, testified that Ballenger and Ellison did not 
1 ell him where they wanted to go; that he had no conversation with 
Ellison before they left the District; that they went to the horse- 
shoer's and had the horse shod, and then went over to Virginia, and 
that they left witness out on the main road at the main office in Po¬ 
tomac Yard, and asked witness to wait until they returned; that he 
waited and got in the buggy when they came back: then witness. 
Ballenger and Ellison drove down the road about a hundred yards 
or more, and the remark was made that they were not going back 
emptv-handed—witness did not remember whether it was Ballenger 
or Ellison who made the remark—witness was sitting in the back 
of the buggy; that Ballenger said, “If you will wait, I will see if we 
can go over and get anything,*’ and Ellison said he would wait; Elli- 
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son waited out on the road; that Ballenger asked witness if he would 
go over with Ballenger in the Yard, and witness said “Yesf’; that 
they got three eases of shoes; that they put a small box and !a large 
hox in a gondola and took one box over to the buggy and dik>ve up 
the road a little way; that Ellison was with them when they |)ut the 
hox in the buggy; that they drove up the road a little way apd took 
them out of the box and put them in a sack and put themi in the 
buggy and Ballenger gave witness five dollars over there; that noth¬ 
ing was said by Ellison as to the disposition of this property; that 
witness could identify the shoes; that there were thre<b boxes, 
23 and that they put a small box and a large box in a gondola, 
and then they took one hox and put it in the buggjy; that 
then they drove up the road and dumped them out of the box and 
put them in a sack and put them back in the buggy; that this oc¬ 
curred before lunch time—witness did not know exactly the hours—; 
that then thev came on over to Washington, and on the wlav over 
Ballenger told Ellison that he had these other boxes over there and 
asked Ellisoni to lend him his buggy to go back after the in; tjhat 
Ellison told him yes, he would loan him the buggy, but thjit when 
they came hack after the boxes, they were gone—they werb not in 
the car; that this was on the same dav; that this was the orilv time 
that witness was ever in the State of Virginia with Ellison. | 

“Q. Could you say whether or not that has been within |the past 
year?’' to which question petitioner did duly object, which objection 
was overruled by the Court, and to which ruling petitioner <jlid duly 

except. “A. Yes; it has been in the past year.’ 7 j , 

i 

Witness continuing, testified that about a month ago Ballenger 
asked witness to come to Mr. Stein’s office, where witness met Ellison. 

“Q. What occurred there? A. He says to me, “You know you 
don't know anything about my being in Virginia with you. You 
know you don't know nothing.' I said, ‘Mr. Ellison, I can’t say any¬ 
thing to you whatever about this. I don't think it is right.’| So Mr. 
Stein, he wanted to know if I would give a written statement saying 
that I did not know the exact date. I told him no, I would not. 

£ Q. Mr. Ellison was present? A. Mr. Ellison was; yes,| sir. 

£ Q. Was anything else said? A. No; I don’t remember; whether 
anything else was said or not. 

“Q, Did you sign any written statement? A. No, sir.” ! 

Witness continuing, testified that he had seen the two boxes; then 
in court, and that they were the two boxes they put in a gohdola car 
at Potomac Yard. 


Hi 




l 

empio 


i 

poji cross examination, the witness testified that he is git present 
•loved as a brakeman at the Steel Plant; that at the timg he went 
over to Potomac Yard with Ballenger, he, witness,! was em- 
24 ployed as a brakeman there; that lie had been convicted of 
petty larceny and served his term; that he got in the buggy 
with Ellison and Ballenger at’Third and C streets, southwest, in 
the morning about half past eight, maybe nine, right down from 
Ellison’s shop; that the buggy was a small runabout, only had one 
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seat; that tlie horse was a small, young, brown horse—a colt; that 
they went out C street, witness thinks it was, to Fourteenth street, 
and down Fourteenth street over the bridge; that they went all the 
way over the bridge; witness thinks they went about three and one- 
half miles, mavbe four miles, bevond the bridge; that thev took the 
old road to Alexandria; that it took them about three quarters of an 
hour to go over there, or something like that; that they put witness 
out at the main office; that witness did not go in, but waited at 
Merlin's grocery store on the main road; that Kallenger and Ellison 
drove up the road and were gone about half an hour; that they came 
hack that way and skirted to go home, and that witness got into the 
back of the buggy; the only thing they had in the buggy was an 
empty tin bucket; that the buggy was a small runabout—one seat—a 
little space in the back and also in front, and witness sat in the back of 
the buggy; the buggy had no top—witness thinks that an umbrella 
top could be put on; that something was said about going back 
empty-handed; that after they got down the road about one hun¬ 
dred yards, thev stopped and Kallenger got out and asked witness 
to go along and he went, and they went to the Yard; that Ellison 
was sitting in the buggy, and he drove up the road a little way; that 
witness and Kallenger watched to see that there were no persons; 
that they got the shoes out of a car standing, witness believes, on 
track No. 5, the northbound advance; it was kind of out at the 
north end of the Yard; witness and Kallenger went to the car and 
witness stood there while they got the shoes out; Kallenger got three 
cases out; that witness did not help him—just watched; that after 
Kallenger got the cases out, he put underneath the gondola the one 
lie was goin£ to put in Ellison's buggy, and the small and large one 
he put into the gondola; the gondola was setting right nest to 
25 where they got the shoes out of; that was between ten and 
eleven o’clock in the morning; that Kallenger took the shoes 
to the buggy; that witness went with him, put the shoes in the 
buggy, and Kallenger got in the buggy, and they drove down the 
road a little wavs toward Washington; that thev then got out, took 
the shoes out of the box and put them in a bag, and left the box in 
the road, behind the bushes, where Kallenger and witness had 
dumped the shoes out; they put the shoes in the buggy and came back 
to Washington, Ellison doing the driving; that it was, witness judges, 
about midday when they got to Washington—somewhere about 
lunch time; that it took them about as long to come hack as it did 
to go over, about half or three quarters of an hour: that it took them 
about three and one-half hours doing the entire job from the time 
they left until they got hack; that then witness and Kallenger went 
hack with Ellison's buggy to get the other shoes; that Ellison loaned 
them a buggy to go hack after the shoes; that Kallenger drove: after 
they could not get the shoes, they went back to Ellison’s with the 
buggy; that witness did not go back to Ellison’s; that he got out at 
Ninth and E streets, southwest, and went home; that he had to go 
to work that night; that Kallenger dropped witness a little way from 
his home; that witness got to his home a little after one—-pretty near 
half past one; that witness could not say the special day, or month 
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either, because he does not know, but knows that it was in the year 
1916; witness could not tell whether it was in March, Apijil, May, 
June, July, August, September, October, November, or December, 
1916, but knows it was in 1916; that oysters were in season at the 
wharf; knows it was not in 1917; that before driving over the bridge 
they went to the horse shoer’s; does not know whether tliey were 
there one-half or three quarters of an hour; that they did riot drive 
right from Third and C streets to Fourteenth street; thqy drove 
from the horse shoer’s to Potomac Yard. 

26 “Mr. Arth: Now, if your honor please, I offer these papers. 

I take it they are in the case. Here is the requisition! contain¬ 
ing a certified copy of the indictment, and so on. 

“Mr. Tobriner: Let us see what they are. 

“Mr. Arth: 1 offer the requisition, your Honor, and the papers 
accompanying it. Also the requisition filed here April 25, 1917, 
with the papers accompanying that. Also the warrant fjor arrest 
signed by the Chief Justice. Also the warrant for arrest issued 
April 25, 1917, out of this Court, and the recognizance pf Meyer 
Rosenberg, surety. 

“Mr. Tobriner: Those are all matters of record. Thel r do not 
have to be offered in evidence. 

“Mr. Arth: I want to be sure they are in. Also the accompanying 
papers. If I may state, Your Honor, there is an order ini this case 
making the amended requisition a part of the papers, to date back 
from the filing of the original requisition.” 

“Mr. Tobriner: Is not the order to the effect that the seeqnd requi¬ 
sition is substituted in place of the first? 

“Air. Willett: It makes it a part of the record from the beginning, 
Mr. Tobriner. 

“The Court: Have you got two requisitions? 

“Mr. Arth: Yes, Your Honor. One of them was technically de¬ 
ficient in that the seal was missing. Here is the order signed by Mr. 
Justice Siddons. Here is the motion by John E. Laskey, 1 Attorney 
for the United States for the District of Columbia. 

“Mr. Tobriner: We object to the introduction of the requisition 
hearing date the twenty-fifth day of April, 1917, and the various 
papers annexed thereto, because such various papers and the requi¬ 
sition are not dulv authenticated. - 

«/ ▼ 

“Mr. Arth: In what respect? 

“Mr. Tobriner: They are not authenticated under the sjeal of the 
Court or the seal of the officers of the Court, purporting jto certify 
them. That is, this one. I also object to the introduction as a part 
of these papers of the affidavit of John D. Ballenger, for the reason 
that that affidavit is inadmissible on a hearing of an issue of this 
character as against Ellison, by reason of the fact that it is purely 
hearsay, and that Ellison has had no opportunity to croSs-examine 
the affiant. 

“I object to the admission of this requisition bearing date the 
seventh dav of M'av, 1917, because the same is not dulv certified. I 
object to the admission of the affidavit of John D. Ballenger bearing 
date the third day of May, 1917, annexed to said requisition, for the 

3—3258a I 
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reason that it is an ex-parte affidavit made without the presence or 
within the hearing of the petitioner, Ellison, with no opportunity 
on the part of Ellison to cross-examine the affiant, and consequently 
is inadmissible as against Ellison because of that fact, or as part of 
this requisition. I also object to the alleged copy of the indictment 
annexed to the requisition of May seventh because the same bears no 
indorsement, nor is it certified in any manner to be a true copy of the 
indictment, either by the foreman of the grand jury or other¬ 
wise. 

27 “Mr. Artli: If Your Honor please, with respect to the affi¬ 

davit of Ballenger that accompanied these papers, that was 
to have been taken into consideration by the Chief Justice. 

“The Court: What do vou sav about that in the case of a habeas 
corpus ? 

“Mr. Artli: There is no objection to it being stricken out in so far 
as the consideration of this evidence is concerned. 

“The Court: What do you say about Mr. Tobriners objection to 
the irregularity of the papers? 

“Mr. Artli: The papers have been passed upon, Your Honor, by 
the Chief Justice. That has been pre-determined. 

“Mr. Tobriner: So was the first one, when you discovered the 
errors in it. 

“Mr. Artli: Tf the Court please, the warrant was issued by the 
Chief Justice, the order of arrest, and there was an order of removal, 
I. believe, and that action was taken by the Chief Justice in a purely 
ministerial way. lie was not acting as a judge, but as a ministerial 
officer, an executive officer. 1 think the papers were by him deter¬ 
mined to be in proper form, otherwise the warrant of arrest would 
not have been issued.” 

And thereupon the Court sustained the objection of the petitioner 
to the consideration of the affidavit of John I). Ballenger, annexed 
to the said requisitions, and overruled the objection of the petitioner 
to the admission of the said requisitions and the papers accompany¬ 
ing them, and admitted the same in evidence, to which order of the 
Court, overruling the objection of the petitioner, the petitioner did 
then and there duly except. 

* 

And thereupon, the respondent having announced his ease closed, 
with the exception of the testimony of one John 1>. Ballenger, a non¬ 
resident of the District of Columbia, a witness for the respondent, 
for whom a subpoena had been duly issued but not served, and who 
thereafter by leave of the Court, and without objection by the peti¬ 
tioner, was called and testified in this cause, the petitioner moved 
his discharge, which said motion to discharge the petitioner the 
Court overruled, to which ruling of the Court the petitioner did then 
and there duly except. 
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“Filed April 25, 1917. J. R. Young. Clerk. 


“Commonwealth of Virginia: 


“Virginia. Sic Semper Tvrannis. 

i 

“Executive Department. 

“The Governor of the State of Virginia to the Chief Justice of the 

Supreme Court of the District of Columbia: 

“Whereas it appears by copies of application, indictment <xc. which 
are hereunto annexed and which 1 certify to be authentic And duly 
authenticated in accordance with the Laws of this State, that! Edward 
Ellison stands charged with the crime of breaking into railroad car 
which I certify to be a crime under the laws of this State committed 
in the County of Alexandria in this State, and it having been rep¬ 
resented to me that he has fled from the justice of this State and 
may have taken refuge in the District of Columbia. 

“Now, therefore, pursuant to the provisions of the Constitution 
and the Laws of the United States in such case made and jprovidcd 
I do hereby require that the said Edward Ellison be apprehended 
and delivered to R. E. Crane, who is hereby authorized tjr> receive 
and convey him to the State of Virginia, there to be dealt| with ac¬ 
cording to Law. 

“in witness whereof I have hereunto signed my name arid affixed 
the Great Seal of the Commonwealth at the Capitol in thi City of 
Richmond, this 25th daji of April, in the year of our Lord one thou¬ 
sand nine hundred and seventeen and in the 141st year of the 
Commonwealth. 

“II. C. STljTART. 

“Bv the Governor: 

" “JAS. M. HAYES, Jr., 

“Acting Secretary of the Commonwealth.” 

[ Great Seal of the Commonwealth of Virginia.] 


29 “Filed Apr. 25, 1917. J. R. Young, Clerk. 

“April 24th| 1917. 

“Honorable Henry C. Stuart, Governor of Virginia, Richmond, 

Virginia. ! 

i 

“Sir: I hereby make application for requisition papers, Addressed 
to the Chief Justice of the Supreme Court of the District (if Colum¬ 
bia, for the extradition of one Edward Ellison, who is nbw in the 
custody of the police department of the City of Washington, .Dis¬ 
trict of Columbia, and to the end that said fugitive may b£ brought 
to the State of Virginia, I certify as attorney for the Common¬ 
wealth to the following: 

“1st. The full name of the person for whom extraditioik is asked 
is Edward Ellison and the name of the agent of the state! proposed 
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by me to bring back the fugitive is R. E. Crane, deputy sheriff of 
Alexandria County, Virginia. 

“2nd. In my opinion the ends of public justice require that the 
alleged criminal be brought to this state for trial at the public ex¬ 


pense. 

“3rd. I believe that I have sufficient evidence to secure the con¬ 
viction of the fugitive. 

“4th. The person named as agent for the state is a proper person 
and he has no private interest in the arrest of the fugitive. 

“oth. There has never been any former application for a requisi¬ 
tion for the said fugitive, growing out of this transaction. 

“6th. The fugitive above named is held in criminal arrest by 
the police authorities in the City of Washington, District of Colum¬ 
bia, upon a Capias to answer an indictment presented against him 
by the Grand Jury of the Circuit Court of the County of Alexandria, 
Virginia, on the 24th day of April, 1917; said indictment charging 
car breaking and larceny as hereinafter set forth. 

30 “7th. This application is not made for the purpose of 

enforcing the collection of a debt or for any private pur¬ 
pose whatever and, if the requisition applied for be granted, the 
criminal proceedings shall not be used for any of said objects. 

“8th. The nature of the crime charged is that on the 21st day 
of Septemlx'r, 1916, in the daytime, the said fugitive broke and 
entered a certain railroad car of the Washington Southern Railway 
Company, a corporation, said car being labeled M. & (). No. 9626, 
with the intent the goods and chattels of the said Washington South¬ 
ern Railway Company, a corporation, in the said car then and 
there being to steal, take and carrv awav, Snd three cases of shoes 
of the value of sixty dollars, of the goods and chattels of the Wash¬ 
ington Southern Railway Company, a corporation, in the said car 
then and there being, did steal, take and carry away, against the 
peace and dignity of the Commonwealth. The said indictment was 
brought under section 3706 of the Code of Virginia, 1904. 

“9th. The offense charged was committed on the 21st day of 
September. 1916. The information upon which the said indictment 
was presented was not obtained bv anvone in authoritv until the 
16th day of April, 1917, and the matter was presented to the grand 
jurv one week later, as soon as the records had been traced down 
and corroborative testimony found. 


“10th. That the Grand Jurors for the State of Virginia, in and 
for the body of the County of Alexandria, and attending the said 
Court at its April Term, 1917, have returned an indictment against 
the said fugitive charging him with the crime set forth in paragraph 
8. A copy of said indictment duly certified and attested is attached 
to this application for requisition. 

“FRANK L. BALL, 


“Commonwealth’8 Attorney for the 

“County of Alexandria, Virginia A • 
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31 “Virginia, 

“County of Alexandria, To wit: 

“I, John 1). Ballinger, a witness of lawful age, being fi^st duly 
sworn, upon my oath do state as follows: That I am a resident of 
the County of Alexandria, State of Virginia; that on the t^lst day 
of September, I went to the place of business of jEdward 

Ellison at 417/i 3rd Street, S. W. in the City of Washington, D. C. 
with a companion, and there proposed to the said Edward Ellison 
that he should take his buggy and horse over into Virginia where 
we would break and enter a car in Potomac Yards, in Alexandria 
County, and take from the car such mercandise as we mi^ht find, 
and dispose of the same; that the said Edward Ellison was in the 
junk business and handled anything that was of any value! without 
regard to whether it was stolen property or not; that the said! Edward 
Ellison, on the sate date, at once assented to the proposition put 
forth by me and took his horse an and buggy and drove me and my 
companion over into Alexandria County and down to the iPotomac 
Railroad vard; that the said Edward Ellison then waited in i the road 
and watched while my companion and I went a short distance from 
the road and broke open a car of the Washington Southern; Railway 
Company; We took from the said car three cases of shoes and brought 
them | back to the buggy 1* (stricken out in original) whenf the said 
Edward Ellison was watching and waiting; that we placed one of the 
said cases of shoes in the said buggy and left the other twb hidden 
on a gondola to be gotten at a later trip; we then drove babk to the 
place of business of the said Edward Ellison and left thb case of 
shoes there. My companion and 1 then returned after ihe other 
two cases of shoes and found that the officers in Potomac Yard had 
discovered them and were removing the l>oxcs to a building in the 
yard. We then returned to Ellison’s place of business, delivered to 
him his horse and buggy and received an amount of monby agreed 
upon for our interest in the said shoes. The said Edward Ellison 
was a party to the crime. We planned it in his presence an4 with his 
knowledge and consent; he went with us and watched and yaited for 
us and brought the shoes back to Washington and disposed of them. 
I was well acquainted with him, having sold stolen goods, to him a 
number of times before, and having been present with others when 
they sold stolen goods to him. The said Edward Ellison was in 
Alexandria County, Virginia, at the time of the commission of the 
crime and aided and abetted the commission thereof. j . 

“Given under mv hand this 24th day of April, 1917. j 

(Sgd.) " “JOHN I). BALLIjNGER. 

“Subscribed and sworn to before me in the clerk's office df Alexan¬ 
dria Countv, Virginia, on this 24th dav of April, 1917. 

(Sgd.) " “GEO. Ii. RUCKER, 

“Clerk of the Circuit Court of 
“Alexandria County, Virginia. 

______j— 

[* Words and figures enclosed in brackets erased in copy.] 
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"‘State of Virginia, 

County of Alexandria, To wit: 

‘‘I, Frank L. Ball, do hereby certify that Edward Ellison, for 
whom extradition is asked in the attached petition, was this day 
found in the District of Columbia and there arrested charged with 
the crime set forth in the attached indictment; and that he is now 
held by the police authorities of the said District pending the ar¬ 
rival of extradition papers. 

‘‘Given under mv hand this 24th dav of April, 1017. 

“(Sod.) ‘ ' FRANK L. BALL. 


‘‘Subscribed and sworn to before me in the Clerk’s-Office of Alexan¬ 
dria Countv, Virginia, this 24th dav of April. 1017. 

(“Sg<l) GEO. II. RUCKER. 

“('Jerk of the Circuit Court of 
“A lexandvia Co u nfy, I dry in ia." 


“Commonwealth of Virginia, 

“County of Alexandria, To wit: 

“In the Circuit Court of said Countv. 

•j 


“The Grand Jurors of the Commonwealth of Virginia, in and for 
the bodv of the Countv of Alexandria. Virginia, now attending 
the said court at its April 1017 Term, upon their oaths do present; 
that one Edward Ellison on the 21st day of September, 101(3, in 
the said County of Alexandria, did break, and enter in the day-time 
of that day a certain railroad car of the Washington-Southern Rail¬ 
way Company, a cor]Miration, said car being /abelled M. & (). 9(526, 
with the intent the goods and chattels of the said Washington- 
Southern Railway Company, a corporation, in the said railroad 
car then and there being feloniouslv to steal, take and carrv awav, 
and three cases of shoes of the value of sixty dollars of the goods and 
chattels of the said Washington Southern Railway Company, a 
corporation, in the said railroad car then and there being, did steal, 
take and carry away unlawfullv. feloniously and against the peace 
and dignitv of the Commonwealth. 

“FRANK L. BALL, 

“(*om monwealth's A ttorney.'' 


“Witnesses sworn and sent before the Grand Jurv bv the Court 
to give evidence this 24th day of April, 1917: ' 

“Frank L. Ball. 

“Joe. Lewis. 

“John Ballenger. 

“GEO. II. RUCKER, 

Clerk. 

“Bv N. L. BOWEN, D. C" 

* 
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33 “Authentication of Record. 

“Commonwealth of Virginia: 

“Circuit Court of the County of Alexandria. j 

“I, Geo. H. Rucker, Clerk of the said Court, do hereby certify that 
the writings annexed to this Certificate are true copies of originals on 
file and of record in said office; and that said originals together con¬ 
stitute the records of the proceedings of said court in the cause of 
Commonwealth vs. Edward Ellison. 

“Witness my hand and the seal of said Court this 24tlji day of 
April, 1917. 

“(Sgd.) GEO. H. RUCKER, 

Clerk. 

I 

“I, J. R. T. Thornton, Judge of the Circuit Court of Alexandria 
County, Ya., do certify that Geo. IT. Rucker, who executed the fore¬ 
going attestation, is the Clerk of the said Court duly comrpissioned 
and qualified, and the said attestation is in due form of law by the 
])roper officer. 

“In testimony whereof, I hereunto set my hand and seal, this 24th 
dav of April, 1917. 

“(Sgd.) . J. B. T. THORNTON, Judge. 

\ 

[jSFAL.] 


“I, Geo. H. Rucker, Clerk of said Court, hereby certify!that the 
Honorable J. B. T. Thornton whose genuine signature is here sub¬ 
scribed to the foregoing certificate was, at the time of signing and at¬ 
testing the same, Judge of said Court duly commissioned and qual¬ 
ified. 

“Witness mv hand and the seal of said Court this 24tli day of 
April, 1917. 

“GEO. H. RUCKER, 

! Clerk, 

“By N. L. BOWEN, D.\C” 


34 Endorsed: “Req. No. 417. Requisition of the Governor of 
Virginia for Edward Ellison, charged with breaking into rail¬ 
road car. Received April 25, 1917. Warrant issued April ^25, 1917. 
Filed April 25, 1917. J. R. Young, Clerk.” 

35 Filed June 21, 1917. J. R. Young, Clerk. 


CoMMON WEA LTII OF VIRGINIA : 

Virginia. Sic Semper Tyrannis. 


Executive Department. 

“The Governor of the State of Virginia to the Chief Justice of the 
Supreme Court of the District of Columbia: 

“Whereas it appears by copies of application, indictment $:c. which 
are hereunto annexed and which I certifv to be authentic 'and duly 

%j j */ 
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authenticated in accordance with the Laws of this State that Edward 
Ellison stands charged with the crime of car breaking and larceny, 
which -I certifv to be a crime under the Laws of this State committed 
in the County of Alexandria in this State, and it having been repre¬ 
sented to me that he has tied from the justice of this State and may 
have taken refuge in the District of Columbia: 

“Now therefore, pursuant to the provisions of the Constitution and 
the Laws of the United States in such case made and provided, I do 
hereby require that the said Edward Ellison be apprehended and 
delivered to R. E. Crane who is hereby authorized to receive and 
convey him to the State of Virginia, there to be dealt with according 
to Law. 

“In witness whereof 1 have hereunto signed my name and atiixed 
the Great Seal of the Commonwealth at the Capitol in the City of 
Richmond, this 7th dav of Mav, in the vear of our Lord one thousand 
nine hundred and seventeen and in the 141st year of the Common¬ 
wealth. 


“H. C. STUART. 


“By the Governor: 

“B. O. JAMES, 

‘'Secretory of the Commonwealth” 


[Great Seal of the Commonwealth of Virginia.] 


35 V> 


“Mav 3, 1917. 


“lion. Henry C. Stuart, Gove-nor of Virginia, Richmond, Va. 

“Sir: 1 hereby make application for requisition papers addressed 
to the Chief Justice of the Supreme Court of the District of Columbia, 
for the extradition of one Edward Ellison, who is now in the custody 
of the Police Department of the City of Washington. District of Co¬ 
lumbia, and to the end that said fugitive may be brought to the 
State of Virginia, I herein’ certifv, as attornev for the Common- 
wealth, to the following: 

“1. The full name of the person for whom extradition is asked is 
Edward Ellison, and the name of the agent of the State of Virginia 
proposed by me to bring back the fugitive is R. E. Crane, Deputv 
Sheriff of Alexandria County, Virginia. 

“2. In my opinion the ends of the public justice require that the 
alleged criminal be brought to this State for trial at the public 
expense. 

“3. I l>elieve that I have sufficient evidence to secure the convic¬ 
tion of the fugitive. 

“4. The person named as agent for the State is a proper person, 
and he has no private interest in the arrest of the fugitive. 

“5. Application was made for the extradition of the said Edward 
Ellison on the 24th day of April, 1917. This application is made 
because of the error of the Clerk in the Circuit Court of Alexandria 
County in not attaching his seal to the certificates attached to the 
former application. The former application is now pending before 
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i 
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i 

i 


the Supreme Court of the District of Columbia, but owin^ to the 
above error, will probably be declared invalid. 

“6. The fugitive above named is held in criminal arrest by the 
police authorities in the City of Washington, District of Columbia, 
upon a capias to answer an indictment, presented against him 

36 by the grand jury of the Circuit Court of the County jof Alex¬ 
andria, Virginia, on the 24th day of April, 1917, said indict¬ 
ment charging car breaking and larceny as hereinafter set fdrth. 

“7. This application is not made for the purpose of enforcing the 
collection of a debt, or for any private purpose whatever, and if the 
requisition applied for be granted, the criminal proceedings shall not 
be used for any of said objects. 

“8. The nature of the crime charged is that on the 21st dav of 
September, 1916, in the day time, the said fugitive broke and entered 
a certain railroad car of the Washington-Southern Railway Cpmpany, 
a corporation, said car being labeled M. & 0. 9626, with tpe intent 
the goods and chattels of the said Washington-Southern Railway 
Company, a corporation, in the said car then and there toeing, to 
steal, take and carry away, and three cases of shoes of the [value of 
$60, of the goods and chattels of the Washington-Southern Railway 
Company, a corporation, in the said car then and there b^ing, did 
steal, take and carry away, against the peace and dignity of the 
Commonwealth. 

Said indictment was brought under Section 3703 of the; Code of 
Virginia, 1904. 

“9. The offense charged was committed on the 21st of September, 
1918. The information upon which the said indictment was pre¬ 
sented was not obtained by any one in authority until the 18th day of 
April, 1917, and the matter was presented to the grand jury pne week 
later as soon as the records had been traced down, and corroborative 
testimony found. 

“10. That the grand jurors for the State of Virginia, in ar|d for the 
body of Alexandria County, and attending the said Court ati its April 
Term, 1917, have returned an indictment against the said I fugitive, 
charging him with the crime set forth in paragraph 8. A 

37 copy of said indictment, duly certified and attested, is attached 
to this application for requisition. 

“FRANK L. BALL, 

“Attorney for the Commonwealth, 

“Alexandria County, Va.” 

38 “Virginia, i 

“County of Alexandria, To wit: 

“I, John D. Ballinger, a witness of lawful age, being first duly 
sworn, upon my oath do state as follows: That I am a resident of the 
County of Alexandria, State of Virginia; that on the 21^t day of 
September, 1916, I went to the place of business of Edward Ellison 
at 417 3rd street, N. W. in the City of Washington, D. <3. with a 
companion, and there proposed to the said Edward Ellisoti that he 
should take his buggy and horse over into Virginia, where ‘he would 
break and enter a car in Potomac Yards, in Alexandria Cojinty, and 

4—3258a I 
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take from the car such merchandise as we might find, and dispose of 
the same; that the said Edward Ellison was in the junk business and 
handled anything that was of anv value without regard to whether 
it was stolen property or not; that the said Edward Ellison, on the 
said date, at once assented to the proposition put forth by me and 
took his horse and buggy and drove me and my companion over into 
Alexandria Countv and down to the Potomac Railroad Yard; that 
the said Edward Ellison then waited in the road and watched while 
my companion and I went a short distance from the road and broke 
open a car of the Washington-Southern Railway Company; we took 
from the said car three cases of shoes and brought one of them back 
to the buggy where the said Edward Ellison was watching and wait¬ 
ing; that we placed one of the said cases of shoes in the said buggy 
and left the other two hidden in a gondola to be gotten at a latter 
trip; we then drove to the place of business of the said Edward El¬ 
lison and left the case of shoes there. My companion and T then 
returned after the other two cases of shoes and found that the officers 
in Potomac Yard had discovered them and were removing the boxes 
to a building in the yard. We then returned to Ellison's place of 
business, delivered to him his horse and buggy and received an 
amount of money agreed upon for our interest in the said shoes. 
The said Edward Ellison was a party to the crime. We planned it 
in his presence and with his knowledge and consent; he went with 
us and watched and waited for us and brought the shoes back to 
Washington and disposed of them. I was well acquainted with him, 
having sold stolen goods to him a number of times before, and hav¬ 
ing been present with others when they sold stolen goods to him. 
The said Edward Ellison was in Alexandria County, Virginia, at 
the time of the commission of the crime and aided and abetted the 
commission thereof. 

“Given under mv hand this 3rd dav of Mav, 1917. 

(Sgd.) " v “JOHN D. BALLINGER. 

“Subscribed and sworn to before me in the Clerk's Office of Alex¬ 
andria Countv, Virginia, on this 3rd dav of May, 1917. 

(Sgd.) ^ “GEO. H. RUCKER, 

“Clerk of the Circuit Court of 
“Alexandria County , VirginiaA 

[Seal of the Circuit Court, Alexandria County, Virginia.] 


39 “Commonwealth of Virginia. 

County of Alexandria, To wit: 

“In the Circuit Court of said County. 

“The Grand Jurors of the Commonwealth of Virginia, in and for 
the body of the County of Alexandria, Virginia, now attending the 
said court at its April 1917 Term, upon their oaths do present; that 
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one Edward Ellison on the 21st day of September, 1916, in |the said 
Countv of Alexandria, did break and enter in the dav-time! of tDat 
day a certain railroad car of the Washington-Southern Railway Com¬ 
pany, a corporation, 'said car being labeled M & O 9626 \yith the 
intent the goods and chattels of the said Washington-Southern Rail¬ 
way Company, a corporation, in the said railroad car then aid there 
being feloniously to steal, take and carry away, and three cases of 
shoes of the value of Sixty Dollars of the goods and chattel's of the 
said Washington-Southern Railway Company, a corporation, in the 
said railroad car then and there being, did steal, take and caitry away 
unlawfully, feloniously and against the peace and dignity of the 
Commonwealth. 

“FRANK L. BAI4, 
“Commonwealth's Attorney. 

I 

i 

“Witnesses sworn and sent before the Grand July by the Court to 
give evidence this 24th dav of April, 1917: 

“Frank L. Ball. 

“Joe Lewis. 

“John Ballenger. 

“GEO. H. RUCKER, 

i Clerk, 

By N. L. BOWEN, D. I C.” 

[Seal of the Circuit Court, Alexandria County, Virginia.] 

I 

• I 

j 

40 Authentication of Record . 

“Commonwealth of Virginia: 

| 

Circuit Court of the County of Alexandria. 


“I, Geo. H. Rucker, Clerk of the said Court, do hereby cettifv that 

the writings annexed to this Certificate are true copies of originals 

on fde and of record in said office; and that said original^ together 

constitute the records of the proceedings of said court in thi cause of 

Commonwealth vs. Edward Ellison. 

“Witness my hand and the seal of said Court this 3rd dav of 

Mav 1917. “ I 

«/ 


[Seal Circuit Court, Alexandria County, Virginia.] j 

“GEO H. RUCKER, 

| Clerk.” 

I 

“I, J. B. T. Thornton, Judge of the Circuit Court of Alexandria 
Countv, Va. do certify that Geo. H. Rucker, who executed the fore- 
going attestation, is the Clerk of the said Court duly commissioned 
and qualified, and the said attestation is in due form of lgw by the 
proper officer. 
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“In testimony whereof, I hereunto set my hand and seal, this 3rd 
dav of May, 1917. 

[Seal Circuit Court, Alexandria County, Virginia.] 

“J. B. T. THORNTON, 

Judge, [seal.] 

“I, Geo. IT. Rucker, Clerk of said Court, hereby certify that the 
Honorable J. B. T. Thornton, whose genuine signature is here sub¬ 
scribed to the foregoing certificate, was, at the time of signing and 
attesting the same, Judge of said Court, duly commissioned and 
qualified. 

“Witness mv hand and the seal of said Court this 3rd dav of Mav, 
1917. 

[Seal Circuit Court, Alexandria County, Virginia.] 

“GEO. H. RUCKER, 

Clerk. 

41 Endorsed: “417 Requisition Docket 2nd Requisition. 
Requisition of The Governor of Virginia for Edward Ellison, 

Charged with Car Breaking and Larceny. Received June 21, 1917. 
Warrant Issued. Filed June 21, 1917. J. R. Young Clerk.” 

42 And the petitioner to maintain the issue on his part joined 
offered as a witness John J. Madden, who testified as follows: 

That he lives at 401 4 y 2 Street, southwest, and is in the saloon 
and restaurant business; that lie buvs bottles and puts whiskev and 
gin in them; that he knows Ellison and has known him since 1910; 
that he has been dealing with him since 1910; that he 
sometimes bought pint, half-pint and quart bottles from 
Ellison; that he sometimes bought such bottles twice a month, de¬ 
pending on the season of the year; that in summer he did not do 
much business; that he recalls buying bottles from Ellison in Sep¬ 
tember, 1910; that whenever he bought bottles from Ellison he paid 
cash for them all the time; that lie would get bottles in barrels from 
Ellison; that Ellison is in the junk business on Third Street, between 
Virginia Avenue and D street; that when witness bought bottles, 
Ellison would give witness a bill and come in and collect for them 
himself; that he recalls buying bottles and receiving them from 
Ellison on September 21, 1910; that certain bills (thereupon ex¬ 
hibited to witness) arc for some goods witness got from Ellison; that 
the bills were in witness 7 safe, in his file; that Ellison got the 
bills from witness; that the bill, dated September 21, 1910, (exhib¬ 
ited to witness) is a bill for ten gross one-half pints, at $1.40, and 
five gross at $2.75; that it was in the fall of the year, and amounts 
to-$27.75; that the bill is dated September 21, 1910, and witness 
got that bill on that date; that witness paid Ellison for the goods 
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on that date, and put them down in witness’ cellar; that Ellison 
himself delivered these goods. j 

i 

Bill offered in evidence and is as follows: 

I 

43 “Exhibit J. M. No. 1. j 

“E. Ellison, Mgr. j 

j 

“Ohio Scrap, Iron and Metal Co., 

I 

“Dealers in 

“All Kinds of Metals, Rubber, Bottles, Bags and Ircj>n. 

“Automobiles Also Bought and Sold; Bottles a Specialty. 

I 

“417 Third Street S. W. 


Washington, D. C., Sept. 21J 1916. 


‘Delivered to John Madden 

“10 gross !/> pts. at $1.40 
“ 5 .“ ~ pts. 2.75 


“Rec'd in Full. 
“Sept. 21, 1916. 


$14.(j)0 
. 13.75 

-1- 

$27.t5 


“E. ELLJSON.” 


Continuing, witness testified that Ellison had a fellow named Nash 
helping him unload the bottles; that he recalls Ellison delivering 
those goods on that day; that to the best of witness’ recollection Elli¬ 
son got there about half past nine in the morning; that Ellison came 
in a wagon and had around ten or twelve barrels, and put them in 
the cellar; that there was a colored fellow with Ellison, andjMr. Nash 
was in the bar room; that Ellison asked Nash to help him, land Nash 
went down on the outside and helped Ellison put them ajway; that 
Ellison was engaged in that work about twenty-five minutes, prob¬ 
ably half an hour; that witness paid Ellison when he c*am^ upstairs; 
that Ellison had a drink, and treated Nash and the colorfed fellow; 
that witness paid Ellison, got the receipt, and put it on the 
file; that the receipt bears the date that witness paid him, September 
21st; that Ellison was there about twenty-five minutesj and left 
about half past ten, witness judges; that Ellison had liis wagon, 
but witness does not know where he went; that Nash went iaway with 
Ellison; that witness thinks Ellison took Nash with him on the 


wagon. 


44 On cross-examination, the witness testified as follows: 

That he paid the bill dated September 21st, 1916, in cash; 
that he does not keep any books, showing that he paid Ellison 
$27.75; that he does not keep any records at all, but keeps receipted 
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bills; that it was not Ellison’s habit to deliver goods to witness and 
come back another day for the money; that he does not remember 
any time when Ellison delivered goods one day and got the money 
on another day; that Ellison always got his money when he delivered 
the bottles; that Ellison brings the bills the way von have them 
there; that Ellison does not always sign “Received Payment, E. 
Ellison”; that Ellison presents the bills already signed; that they 
are generallv signed, always; that he does not remember any case 
where Ellison did not sign the receipt, in fact, witness never paid 
much attention to the bills because he knew they- were pretty near 
right all the time; that witness would not say whether Ellison always 
signed the receipts like that; that he is not quite sure on that point; 
that Ellison always brought the bottles himself; that witness could 
not tell out of his mind anv other days Ellison sold him bottles, but 
could do so by looking at the bills; that he has nothing which brings 
to his mind that it was the 21st of September excepting finding his 
bills which Ellison asked him to look up; that he found the bill 
for September 21st; that he does not remember receiving bottles 
from Ellison and paying him at a subsequent date, because Ellison 
sells bottles at a close margin to witness for cash and witness saves 
a little by it i that Ellison and witness are pretty good friends, wit¬ 
ness having known him since 1910; that witness has not known 
Ellison very intimately since that time—just buys bottles from him, 
that is all; that once in a while Ellison drops in at witness' place, 
but he does not make any special trip up there ; that lie owes Ellison 
now for some bottles ordered this morning; witness guesses they were 
delivered to him—lie left the order; that he never thought of leaving 
instructions to pav the bill when the bottles were delivered—did 
not think when he was coming by the store to tell the porter 
45 or anybody about that; that he does not keep books at all; 

that lie can not say he saw Ellison sign the bill of September 
21st, 1916; that it is Ellison's daughter's handwriting: that witness 
would not pay Ellison without he brought the bottles; that he saw 
Ellison that day in the morning about ten o'clock; that he ordered 
the bottles the day before; that witness saw Ellison every day. 

“Q. You are sure it was not the 27th of September you paid this 
bill? A. It is the day that bill is dated. 

“Q. You are sure it was not the 27tli, or was it the 21st? (.Here 
witness looked at the bill.) A. 21st it looks like to me. He never 
let a bill run. 1 generallv paid him everv time he comes with the 
bottles.” 

Witness, continuing, testified that it being about 10:30 in the 
morning when Ellison brought the bottles was brought to his mind 
by Nash being there; that witness has a lunch room and Nash was 
eating his breakfast, and Nash helped to put the bottles away, and 
he was ready to go; that he has known Nash as long as he has 
known Ellison; that Nash never worked for Ellison to witness’ 
knowledge; that Nash was at witness' lunch room, and Ellison came 
in, and said he had the bottles, and asked Nash to help put them in 
the cellar; that Nash went awav with Ellison after witness paid 
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Ellison; that Nash was then working at the steel plant on night turn; 
that Nash came to his bar pretty near every morning for hjs break¬ 
fast; that he did say a little while ago that the only thing that 
brought to his mind that this was the 21st of September, 1016, was 
the fact that he looked at these bills in his safe; that he saw 
Nash this morning, but said nothing to him about the cafe at all, 
never asked him nothing; that he told Mr. Tobriner Naslji was in 
the bar and that he helped put the bottles away; that nothing else 
witness knows of makes him think that that was the date bn which 
he saw Ellison. 

i 

“Q. Can you positively swear right now that you saw Ellison in 
your bar room on the 21st of September, 1916? 

“Mr. Tobriner: I object. Your Honor. The witness has testified 
and he has positively sworn that he paid Ellison on the date that this 
bill bears date, to wit, September 21, 1916. I submit whether you 
put the word ‘positively’ before it or not does not make it |material. 

“The Court: It is another form of asking a question that 1 you can 
ask. 1 overrule the objection.” 

to which ruling of the Court the petitioner by his counsel [did duly 
except. 

46 Witness, continuing, testified that he goes by the bill; that 

the bill is the only thing that makes him know it wag the day; 
that it was about half past nine when Ellison came to his oar room; 
that Ellison left between a quarter after ten and half past ten, some¬ 
where around there; that Ellison delivered some bottles t^> witness 
on December 9, 1916, but witness could not just exactly say at what 
time on that day Ellison left his place; that if there is g bill for 
January 26, 1917, Ellison brought bottles on that day, anjd witness 
paid him for them; that certainly Ellison signed the bill with pencil 
or ink—signed his name to it; that the bill of “January 26, 1917, 4 
gross half pints, $1.40, $5.60; 1 gross pints $2.75; receipted in full 
January 26* 1917,” does not bear Ellison’s name; that witness paid 
Ellison for the bill of March 3, 1917—that he did not see him sign 
his name to that, but that Ellison does not collect but on^*e for his 
bill anyhow; that if there is a bill there for January 26, 191[7, Ellison 
brought me bottles on that day; that witness means if he (Ellison) 
delivered things for that day he must bring them, and tjiat is the 
reason he knows it; that if Ellison had made a mistake and written 
the 25th of January, witness guesses he would not have j corrected 
the bill, and that he would not have paid any attention to it; that 
he can not remember whether Ellison brought him any bottles on 
January 26, 1917; that witness got bottles from Ellison Pn March 
3rd, just a few months ago; that Ellison came in the morning; that 
Ellison always came in the morning with bottles about half] past nine 
or ten o’clock; that Ellison has been in witness’ place in the iafternoon, 
but never with any goods; that he bought some bottles oil July 10, 
1916; that the fall order did him all through the fall,! and that 
since November witness generally got the bottles from thi boy who 
goes around, and brings them in himself, and that ever since the law 
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was passed bottles are very cheap, and that lie can do better by 
buying bottles from Ellison now. 

47 “Q. You could not absolutely swear that it was the 21st of 
September simply because this bill says that? You would 

not swear that Ellison was in your place on that day? A. Except 
that the bill is there. 

“Q. It might have been the 20th of September when he brought 
these bottles and his bill was dated the 21st, or it might have been 
just the other way, he came in on the 22d and dated his bill on the 
21st. It might have been true, might it not? A. I would not pay 
no attention to the day. 

“Q. You would not swear that he was in your place on the 21st? 
A. No.” 

On re-direct examination, the witness testified that it was the day 
Nash helped Ellison; that Ellison and Nash went away together; 
that the bill is for $27.75.; that that is a usual bill; that it is the fall 
order: that Ellison always brought witness a bill for goods, and that 
is the day on which he delivered them; that as well as witness can 
recall it, Ellison came there about half past nine in the morning 
and left about half past ten or twenty-five minutes after ten. 

48 And the petitioner, further to maintain the issue on his 
part joined, offered as a witness Warren E. Nash, who testi¬ 
fied as follows: 

That he resides at 476 K Street, southwest, and drives for the 
Penn Oil Co., Kosslyn, Va., serving a route, that he has worked for 
Penn Oil Co. only two months; that previously he worked for the 
Washington Steel & Ordnance Co., at the steel plant, about nine 
years; that he knows Ellison and guesses he has known him for 
eight to ten years; that he knows Mr. Madden; that he will be forty 
years of age on the 28th of next May; that he knows Mr. Madden's 
place of business; that in September, 191(5, he was employed by 
Washington Steel <fc Ordnance Co., at the steel plant, and on the 
21st of that month was engaged on night work, from midnight to 
eight o'clock in the morning; that he remembers being in Madden's 
place on the occasion of Mr. Ellison delivering barrels of bottles 
there; that it was some time in the first part of September; that it 
was in September, but witness does not know the date; that witness 
was there after getting off from work, as he always did of mornings; 
that while witness was there Ellison came in; that Ellison had eight 
or ten barrels or bottles that he was ready to put in the cellar, and 
witness helped him put the bottles in the cellar; that after putting 
the bottles in the cellar, witness told Ellison that he had some junk 
at his house which his sister's boy had saved, and thereupon witness 
and Ellison went together in Ellison's wagon to witness’ house and 
got the junk; that his house was at 476 K Street, southwest; that it 
was a green wagon, one horse to it, as well as witness recalls; that 
the horse was blind; that witness and Ellison went to witness’ house 
first and got the junk; that witness and Ellison left Madden’s place 
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between nine or ten or half past ten; that lie could not recall, but 
knows it was in the early part of the morning because he kvas just 
coming from work; that maybe it was half past nin£ or ten, 
49 witness could not cxactlv sav; that thev went to witness' house 

V * */ 

and got the junk, and then Ellison said he would j have to 
carry it to his house and weigh it up; that they then took t|he junk 
to Ellison’s and weighed it up; that the distance from Madden’s 
place to witness’ house was from K street to Virginia Avenue; that 
it is a right smart ways, about half a mile: that they haq to load 
the junk on the wagon at witness’ house, but did not wkit there 
longer; that witness helped Ellison load it; that they then! went to 
Ellison’s place of business on Third Street and weighed it dp; when 
thev weighed the stuff. Ellison's daughter was there, and sotne other 
fellow was working there; that Ellison weighed up the stuff, and 
Ellison’s daughter gave witness a receipt to sign; that witness signed 
the receipt and Ellison’s daughter gave him the money; {that the 
signature on the receipt thereupon exhibited to witness i^ the sig¬ 
nature of witness; that after signing the receipt and getting his 
money, witness went on home; that witness does not know \jdiat date 
it was, but knows it was in September, that the receipt! is dated 
September 21, 1910, that it is the receipt witness signed, apd that it 
is the only receipt he ever signed; that the receipt, marked [“Exhibit 
W. E. N. No. 1” was then offered in evidence, and is as fojlows: 

“Exiiiiut W. E. N. No. 1. j 

“E. Ellison, Mgr. j 

“Ohio Scrap, Iron and Metal Co., j 

i 

“Dealers in 

“All Kinds of Metals, Rubber, Bottles, Rags and Iroh. 

“Automobiles Also Bought and Sold; Bottles a Specialty. 


“417 Third Street S. W. 

“Washington, D. C., Sept. 21, 1916. 

“150 lbs. Iron at 40c.feO 

“165 “ Rags at lc. 1J65 

“ 80 “ News paper at 25c.20 


2J45 


‘Rec’d payment, 


“W. E. NASH, 
“#$&-K St. |S. W. 


i 

50 That he could not say what time it was when j he got to 

Ellison’s place with the stuff and weighed it up; |that, any¬ 
how, it was 12 o’clock, lunch time, when witness got h,bme; that 
witness went right home from Ellison's place; that he could not say 
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how long it took him to go home, something like 15 or 20 minutes; 
that he had just then gotten to the court house; that the marshal 
just caught him with a summons, and he had to leave his horses 
without a weight on them on the street at 10th and R, and he 
would like to be excused as soon as possible. 


On cross-examination, witness testified that he got off at the steel 
plant every morning at eight o'clock; that he worked there for nine 
years from midnight to eight in the morning; that he left his em¬ 
ployment there about two months ago; that he left voluntarily, be¬ 
cause it was night work; that lie has no independent recollection of 
the date September 21st. only he refers to the bill for the date; that 
he knows it was in September, but can not tell the date; that lie has 
not talked with anyone about this case; that Mr. Ellison came to 
witness’ house one time and asked witness if he recollected this oc¬ 
casion—the signing of the receipt: that witness could not say when 
that was, although it was some time early in the spring; that he has 
known Ellison eight or ten vears; that he knows Ellison to see him; 
that he always found Ellison to be all right; that he has sold Ellison 
some little stuff around there that he gathered up, but always found 
him to be all right; that he has not dealt with Ellison very regu¬ 
larly—that witness works for a living; that his sister’s boy gathers 
up stuff* like that, and when he has some to sell and sees Ellison, he 
will tell Ellison and Ellison will come up and get it; that Ellison has 
bought stuff from witness before, but it was a long time ago; that 
witness believes that Ellison bought some stuff from him when he 
was living southeast: that he knows that is his signature (on the 

receipt in evidence) ; that witness hasn't any doubt to be- 
51 lieve that it was on the 21st of September, 101(1; that-he 

hasn’t anv doubt in the world because that is the date on 
«/ 

the bill: that he could not tell whether the date had been rubbed 
out or changed, but has no reason to doubt it is correct; that he has 
seen that receipt before todav and since the day he signed it: that 
Mr. Ellison asked witness if lie recognized the signature, and witness 
told him he did, and Ellison said he might need me on a certain 
occasion, and that is all witness said; that he went to Mr. Tobriner’s 
office in connection with this matter directly after that: that he did 
not get a penny for going to Mr. Tobriner's office—that Ellison did 
not pay him a penny, that he did as he was asked, did it as a favor, 
and did not get a penny for it: that he would not ho here today if 
the marshal had not caught him because it puts him in a very bad 
fix: that he had never appeared for Ellison or anybody elsc*^ as a 
witness in a case; that he does not remember what day in the week 
this was. 


52 And the petitioner, further to maintain the issue on his 

part joined, offered as a witness George \V. Wells, who tes¬ 
tified as follows: 

That he lives at 528 Shepherd Street, and is in the automobile 
repair business; that he was in the same business in September, 1910, 
and has been for 10 years; that he is very well acquainted with Elli- 
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son, having known him for 13 or 14 years; that on or abput Sep¬ 
tember 21, 191 (>, he was taking care of Mr. II. M. Lanford’^ trucks; 
that he had a junk car that he wanted to get rid of, and that during 
the lunch hour he went down to Ellison’s place; that as thp whistle 
blew, he jumped in his car and went down to Ellison’s pl^ce, and 
found Ellison there, but Ellison was so busy he did not j want to 
leave the place; that Ellison was then loading rags in the alley; 
that witness told Ellison it would take only a few minujtes, that 
witness would take him over to the place where the car was-+between 
14th and loth, C and I) streets—and Ellison finally consented to go; 
that witness guesses it took only about 25 or 30 minutes, that prob- 
ablv 30 minutes would cover cvervthing from the time they left 
Ellison’s place; that Ellison gave witness a deposit of $10 on the 
car. and in a couple of days Ellison came and got the car ffom over 
southeast; that at the time Ellison gave witness the deppsit, wit¬ 
ness gave Ellison a receipt; that the receipt thereupon exhibited to 
witness is the same receipt witness gave to Ellison; that tlje receipt 
is all in the handwriting of witness; that the date “Septeriiber 21” 
is in witness' handwriting; that he wrote it on that dav in the auto- 
mobile; that he took the piece of paper out of his pocket;! that the 
receipt, offered in evidence, marked “Exhibit G. W. W. Ifo. 1,” is 
as follows: 

“Exhibit G. W. W. No. 1. 


“Telephone. 


“Geo. W. Wells. 

[1301 II Street, North East.]* 

I 

“Washington, D. C., Sep. 21 j, 1916. 


“Rec. of Mr. Ellison $10.00 as deposit on second hand} Maxwell 
car for junk bal. of $20.00 when car delivered. 

“GEO. W. WELLS.” 


53 Witness, continuing, testified that lie has a book! entry of 

that; that he has the book with him; that the book}is a book 
in which he keeps memorandums and accounts of outgoing stuff 
and income. 

“Mr. Tobriner: Now, I ask Your Honor to discharge j the peti¬ 
tioner because of misconduct of the attorney for the Government 
in taking the book of a private individual and examining lit against 
his will when the book has not been offered in evidence. |l ask for 
a ruling on that.” 

“The Court: I rule against it.” j 

to which ruling of the Court the petitioner, bv his counsel did duly 
except. 

Witness, continuing, testified that it only took him about 10 or 
12 minutes to go from where he was working to Ellison’s place, and 


[ # Words and figure? enclosed in brackets erased in copy.] 
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that he quit at twelve, reaching Ellison’s place 10 or 12 minutes 
after twelve; that ho went down there in a pretty good hurry be¬ 
cause he did not have much time to waste; that Edison was loading 
some rags in the alley; that witness wanted Ellison to go and look 
at this machine: that Ellison said he was awfully busy, that he had 
two or three loads of different things to deliver that evening, and 
especially these rags; that witness persuaded Ellison that it would 
only take him two or three minutes to bring him over there and 
back: that witness had an automobile and took Ellison over, and 
it did not take thirty minutes to transact the business. 

On cross-examination, witness testified that the alley he mentioned 
was right at Ellison’s place of business on Third Street; that Elli¬ 
son’s shop is at the edge of tin* alley: that Ellison was loading rags 
over there about Id or 1*2 minutes after twelve, witness supposes; 
that witness went with Ellison over between 13th and 14th. C and 
D streets, southeast, to sell Ellison the second-hand automobile; that 
he sold the automobile to Ellison, and wrote the whole of this re¬ 
ceipt; that he gave the receipt to Ellison; that they ran over there 
in a Maxwell, and sold Ellison a junk car; that lie has known Elli¬ 
son about 13 or 14 years: that he has done work on some of Elli¬ 
son ? s cars, and lias sold Ellison junk on quite a number of occa¬ 
sions. and still does so; that witness and Ellison are only 
54 friends in business: that after he gave Ellison the receipt, 
Ellison came to "Witness’ place of business, two or three 
months afterward, or some time since then, and asked witness about 
the transaction and what the date was; that Ellison had the receipt 
and wanted to be sure of the date, if I had it in my books, and I 
told him yes: that when T put out any money I always put it down 
on the book as the usual thing: that if he did not put it on this book 
he puts it in a small diary in his pocket, and transfers it when wit¬ 
ness gets the opportunity: that if the receipt is dated the 21st. that 
he savs on Ids oath it was the '21st of September that he saw Ellison; 
that he could not call to mind what day of the week it was; that 
he bases his testimony on this receipt here. 

On re-direct examination, the witness testified that he made no 
mistake about the date: that if he wrote the receipt and dated it 
the 21st of September, it was the 21st of September, unless he was 
mistaken in the date. 


55 And the petitioner, further to maintain the issue on his 

part joined, offered as a witness Nathan B. Frank, who tes¬ 
tified as follows: 

That he is in the junk, second-hand, merchandise business at 315 
L Street. S. W.. under the firm name of X. Frank & Son: that it is 
a large business consisting of four establishments, two in Baltimore 
and two here: that he buys and ships altogether from other jvenk 
dealers: that he knows Ellison and has known him for eight or nine 
years; that Ellison sells to witness: that the book which he has is a 
stock book containing the merchandise sold to us during the vear, 
daily entries; that the book contains the entries of September 21, 
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1916; that when a junk dealer delivers goods at witness’ stpre, the 
material is taken from his wagon, it is all weighed, and entries are 
made in this book, and tlie hills are made out from that, and jire paid 
accordingly; that the entries of September 21st refer to a transaction 
with Ellison: that they are in the handwriting of Miss Nesjine, the 
bookkeeper at witness' oflice; that the entries in this book are made 
bv Miss Xesline as witness calls them off to her from the book they 
were originally made in: that witness calls them off to her, sand she 
enters them in this book from what witness says; that hi recalls 
Ellison being there on September 21st around two o’clock; that 
Ellison delivered different things, metal and rubber: that Ellison was 
there about two and left a little after four; that there werej quite a 
few people ahead of Ellison and that is the reason for delay;|that the 
entries are 342 pounds of bicycle! tires, three bales of rags, jand 736 
pounds of automobile tires; that the bales were put up in [400 and 
500 pounds; that the exact weights were 452—332—309—f3 bales, 
and one lot of bicycle tires, and one lot of second-hand automobile 
tires; that Ellison brought the stuff in a wagon; that witness is sure 
there was nobody with Ellison. 

j 

On cross-examination, witness testified that his business! connec¬ 
tions with Ellison are rather intimate; that they havt no per- 

56 sonal or social relations whatever, just business relations; that 
he recalls the incident, but does not remember the djate; that 

the reason he knows is. that he was at the place of business himself 
the whole month of September and weighed every pound' of mer¬ 
chandise that came in there. 

j 

57 And the petitioner, further to maintain the issuje on his 
part joined, offered as a witness Miss Mollik Ellison, who 

testified as follows: 

That petitioner, Edward Ellison, is her father, and she lives with 
him at 805 II Street, X. E.: that she is over 18 years old;!that her 
mother is living and the family consists of father, mother, itwo girls 
and one boy; that the family lias lived in this city fifteen years; that 
in Septeml>er. 1910. her father had a junk establishment at 417 
Third street, S. \V.; that the business consisted of the purchase and 
sale of anything in the line of junk, such as glass, iroii, bottles, 
metal and rubber; that her father has been in business there for 
about six years; that she assists her father in the conduct ofjthe busi¬ 
ness, attends to all the bills that come in and go out, apd in fact 
stays there the best part of the day and attends to everything in gen¬ 
eral; that she goes there about eight-thirty in the mornihg, some¬ 
times earlier, and leaves about six o'clock; that she attends to the 
office work, and makes out the bills, but they do not keep any books 
to a great extent; that when they go to anyone’s house for anything, 
they generally make a bill of what they receive, and have!the seller 
sign it when they pay for it, but when stuff is brought intp the store 
they pay cash for it; that September 21, 1916, is brought to her 
attention because her father was taken to No. 1 precinct op a charge 
of having something to do with shoes in the state of Virginia, and 
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afterwards Mr. Stein and Mr. Tobriner told her that it was supposed 

to have occurred on September 21. Ibid, and that is the only way 

she knows it was on that date: that she then made an investigation 

as to her father's transactions on that date, as her father said thev 

%/ 

should look over all the old hills they had and try to look up every¬ 
thing to see if thev could remember everything on that dav; that 
she looked over the tiles and found a bill from Mr. Wells stating 
that her father had paid him $10 deposit on an old ear that day. and 
also found a bill of Mr. Nash’s showing something about junk that 
her father bought that day. Whereupon the following colloquy 


occurre 


58 


“Mi*. Arth: If your Honor please, it occurs to me that these 
balls are merely self-serving declarations, in a way. There is 
nothing here to indicate that any of these persons rememhVr that par¬ 
ticular day. except by referring to those bills and saying the date was 
the 21st of September, 191(5, was on that bill. 

“The Court: The paper that Mr. Wells, the automobile man. pre¬ 
sented was a'paper written by him. That is not a self-serving decla¬ 
ration. 

“Mr. Arth : I agree with Your Honor on that. 

“The Court: The others might possibly be open to that objection. 
If you make an objection. I will rule on it. 

“Mr. Arth: 1 make an objection. 

“Mr. Tobriner: Thev arc in corroboration of other testimony 

• V 

which we will introduce. 

“The Court: I will admit them and allow Mr. Arth an exception.” 

Continuing, the witness testified that W. E. X. No. 1, and G. W. W. 
No. 1. are the receipts she found among the files; that on the 21st of 
September. 191(5. she went to the place at the usual time: that, posi¬ 
tively, she was there by nine o'clock: that at that time her father was 
out front counting some bottles in barrels which were intended for 
Mr. Madden; that her father put them in the barrels, counted them 
altogether in different barrels, and put them in the wagon; that it 
took her father about an hour, witness should say. altogether: that 
her father then left for Madden's place of business: that she always 
makes out the hill for her father when he delivers merchandise of 
that kind; that Exhibit J. M. No. 1 is in her handwriting, is dated 
September 21. 191(5. and was written at the time the bill was made 
out: that she never makes out bills except just before they are to be 
delivered: that that hill was made out on the 21st of September, and 
it took her father about an hour to load up and start for Madden's; 
that witness next saw her father when he came hack between half 
past ten and a quarter of eleven, and he had Mr. Nash on the wagon 
with him. with a small quantity of junk he had been to Nash's after; 
that her father unloaded the junk and weighed it up, and she counted 
it all up. fixed a bill for it. and asked Nash if he would not please put 
his name to it: that exhibit AY. E. X. No. 1 is the receipt she 
59 took from Air. Nash; that everything is in her handwriting 
except the signature: that it is dated September 21st and was 
made out right on that date; that she makes the payments, and she 
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paid Nash herself; that after Nash left, her father said he h|ad to get 
some rags together that lie wanted to take down to Frank's, and so he 
started fixing them all together and putting them in the wajgon, and 
by the time he fooled around it was very near twelve o'clock^ and Mr. 
Wells came; that Mr. Wells drove up and asked her father if jhe would 
not go somewhere with him to look at a machine, and her father said 
as he was very busy he did not think he could spare the time, because 
he wanted to get the things on to get down to Frank's, so Mr. Wells 
said it would not take him long, and he would take her father down 
in the machine; that she was there at that time, and her father said’ 
all right, that he would go; that her father and Mr. Wells got in the 
machine and went down to look at this car; that her father came 
hack and said to her, “Pay Mr. Wells $10 and give him a receipt, I 
bought that car and I want to pay him $10 deposit on it' 7 ; that Mr. 
Wells gave her the receipt marked (J. W. W. No. 1 in liis hand¬ 
writing; that when the stuff was being loaded for Frank’s,! a wagon 
was hacked up in front of the store on the side of the alley; jliat their 
place is on Third Street, and the alley is between P street jand Vir¬ 
ginia Avenue, and the wagon was backed up there; that the horse was 
hitched to the wagon: that in September 1910, her father! had one 
horse which he has had for the past three years; that the horse was 
blind in both eyes and was the only horse her father had;j that her 
father never had a one-seated runabout or a carryall; tlnjt during 
business hours he used a wagon, and when they went out they had a 
machine; that her father bought and sold machines; that it was two 
o'clock when her father left for Frank's, and he returned yerv near 
four; that around three o'clock Mr. Simon came up to the store and 
asked where her father was, and she said he was out but tvould be 


back very soon; that Mr. Simon wanted her father to go with him to 
look at the old electric Mr. Simon had bought from him abejut a year 
ago; that he wanted to sell it back to her father; that Mr. Simon went 
away and returned about four o’clock just as her father was 
00 driving up the street in a wagon: that her father got out of 
the wagon, went in the store, and then in the machine with 


Mr. Simon; that her father returned about five o'clock in tlje electric 
that he bought from Mr. Simon: that her father then started putting 
things in, getting ready to close up, and it took over anj hour or 
more, and he left for home; that Mr. Simon is in Chicago. 


On cross-examination, the witness testified as follows: 


That she does not remember what day of the week the 21st of 
September was, nor does she remember anything that happened on 
the day before that, except that her father attended to business just 
as usual; that on the day after the 21st, she knows her father was 
busy around that time delivering a load of bottles; that ljcr father 
was busy between the loth and the last of the month delivering 
bottles to different people; that they were all getting ready for the 
fall orders and her father had <juite a number of customers j that she 
does not remember every minute of the 20th of September grid could 
not say whether that was Sunday or not; that she thinks of these 
transactions in such minute detail because the receipts she found on 
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the file brought her back her memory immediatelv; that she has not 

been over the matter a great deal with Mr. Wells and the persons 

who testified here, only telling them that she had found the receipts 

and asked them if thev could not trv to remember if it had not 

•> •/ 

occurred, and Mr. Wells looked through his books and found that he 
had a receipt written in his book exactly the same as she had, and he 
said he remembered it very distinctly; that she remembers they de- 
livered some bottles to Madden that morning, because of the bill, 
and she knows every bill she makes out is made on the day made 
out; that the bill she made for Madden would make her state ex¬ 
actly—it would be the 21st because she only makes out a bill on the 
day the order was delivered, and that would make her feel positive 
it was the 21st; that her father was at the store until about 9:30 on 
that day, and then he left and went around to Madden's with this 
load of bottles, and when he returned about a quarter of eleven he 
was with Xash ; that her father has been dealing with, and has 
01 delivered a great many bottles to Madden for quite a while; 

that her father almost always delivered bottles to Madden in 
the morning because it is near the store, it is only a square and a 
half; that site is the only person in the shop besides her father: that 
she and her father run the business: that thev generally eat right at 
the store, bringing their lunch from home; that on that day Mr. 
Wells was dressed in old automobile clothes, his working clothes; 
that her father left for Madden's about 9:30 and got back at about a 
quarter of eleven. 


G2 And the petitioner, further to maintain the issue on his 

part joined, himself testified as follows: 

That he is the Edward Klison mentioned in these proceedings, 
and has lived in the City of Washington going on 10 years, having 
been in the junk business about 14 years: that in September, 1910, 
and for about six years before, he had a junk business on Third 
Street, southwest; that he buys, sells and re-sells junk in that busi¬ 
ness; that he has heard Clarence W. Powell testify, and knows him 
by sight; that on September 21, 1910, he did not drive with Powell 
and a man named Ballenger, in any way. into the state of Virginia; 
that he never went with Powell and Ballcngcr or any other person at 
any other time; that the last time he was in Virginia was about 
three or four years ago. when he went to Mt. Vernon, with his 
nephew, who lives in Wilmington: that they went there in an auto¬ 
mobile, and has not since been in Virginia: that in September, 1910, 
he had one horse, which was blind when he bought it from the Gov¬ 
ernment at a sale, and has had that horse for the last eight or nine 
years; that he drives the horse to an open, regular junk wagon; that 
in September, 1910, he did not have a runabout or a one-seated 
vehicle or a light vehicle, or anv other horse; that about two years 
ago he had another horse, but sold it: that it was a kind of young 
horse, a little bit of a pony, and that was more than three years ago; 
that he had only this blind horse in September, 1910; that when he 
was arrested and was told bv his lawyer that he was charged with 
robbing a car in Virginia on September 21, 1910, he went around 
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looking up his bills of the business he did that day; that h6 got his 
daughter, who attends to the office there, to look them up for him; 
that he found he had done business with certain people on that day; 
that he can only write his name; that in order to iind out about this 
bill for bottles sold to Madden on September 21st, he went fr<j>m place 
to place where he sold bottles; that he sells about half of Washing¬ 
ton—all the saloon keepers—bottles; that his customers looked it up 
everywhere and he found some on days near to it, and hej went to 
Madden at last and said, “1 want to see the bills for I sell sonie bottles 
1o you”; that Madden said, “What do you want to see them for”? 

and that witness said. ‘‘It is very important to mje”; that 
03 Madden went and looked up the bills and showed them to wit¬ 
ness. that lie found a bill for $27.75, which was a medium 
bill for him. as it was in the fall of the year; that his Slaughter 
found the slips about Wells and Nash; that, having found those 
receipts, he undertook to recollect what he had done on that day, 
September 21, 1916; that on the morning of the 21st of September 
he got to his shop at about half past seven, having gotten tjhe order 
from Madden for pints and half pints the day before; that he had 
some bottles packed in barrels, and there were about two barrels left 
yet to be packed when his daughter came; that he had them|ready to 
deliver in the morning, and delivered them to Madden aroiimd nine 
o'clock, a colored fellow going with him; that they were h0avy bar¬ 
rels, and he could not lift them, and he went into Madden's saloon; 
that he said he had the bottles, and, seeing Nash there, aslied Nash 
if he would be so kind as to help him get the barrels in the cellar; 
that Nash helped him slide them into the cellar on a board; that it 
took about 20 or 25 minutes to get them into the cellar; that he then 
went into the saloon, handed Madden his bill, and Madden piaid him, 
and he treated the fellows there: that Nash then told hiir^ he had 
been a long time here and his nephew had saved up some junk at Iris 
house, 470 K Street, southwest, and witness went with Nash to the 
latter's house and got the junk; that it took them about 20j minutes 
to ride down there; that he put the junk in his wagon, gnd then 
went back to the junk shop on Third Street. Nash going With him; 
that they reached the shop after eleven o'clock; that he weighed the 
junk up on the scales, and what it came to his daughter paid to Nash, 
and Nash signed the slip for what witness got from him; that he 
then got busy and made out rags for Frank. “I had a receipt/ 7 and 
loaded up the rags already baled, and some tires; that he got some¬ 
one to hoi]> him put them on the wagon; that this took moref than an 
hour or an hour and a half; that while he was loading j*ags, Mr. 
Wells came after him; that Wells said he wanted to sell wjitness an 
old Maxwell automobile that he had: that witness said, “Mr: Wells, I 
am very sorry I can not go along this afternoon, I am busy loading the 
wagon and I want to get to somebody,” and Mr. Wells said it would 
not take very long, about 15 or 20 minutes, and that he woijild bring 
witness right back, and so finally witness went with Wells. 
04 and saw the machine, and Wells asked witness what he could 
give him for it. and witness asked Wells what he wanted for 
it, and finally witness bought it for $30. and gave Wells $10. deposit, 
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and Wells came back to the shop ; that he then got his lunch, and 
went to Frank’s about one or two o'clock; that he stayed at Frank's, 
waiting his turn, other people being ahead of him, for sometime be¬ 
fore he got unloaded; that be got back to the shop about four o'clock 
and met Mr. Simon, who was then at the shop; that lie had sold Mr. 
Simon an electric car about a year ago. and Mr. Simon, who said he 
had got a new machine, wanted to sell the electric back to witness; 
that he then went with Mr. Simon, and bought the electric car from 
him, and came back to his shop in the same electric, getting back 
to the shop a little after five; that he then took in the show out front, 
swept it up, and went home; that he was not in Virginia at any time 
in the month of September, or October, or November, or December. 
1910, or January, or February, or March, or April, or May, or June, 
or July, or August, 191 (j; that he was never with this man Powell 
or Bailenger over there; that he was no other place with anybody; 
that lie is here long enough in this country, and was never arrested 
for receiving stolen property or anything of that kind. 

On cross-examination, the witness testified as follows; 

* : Q. Can you read or write the English language? A. No. 

“Q. Do you know the days of the week? A. I know the days 
in the week, Monday, Tuesday, Wednesday,- 

“Q. Do you know the dates? A. Yes; I know the dates; sure I 
know the dates. 

“Q. Do you know what date this is? A. What date? 

l, Q. Yes. A. Today? I haven’t got in mind what date it is 
today.” 

That he has never been arrested in the District of Columbia for 
any crimes, nor on account of his junk business, but was arrested 
for fast driving in turning a corner; that he knows Jake Glassman, 
who used to live here, but now lives in Delray, Virginia; that he is 
not related to Glassman; that he was at Glassman’s house in Delray, 
Virginia, about three years ago, and has not been at Glassman's house 
since that time; that he denies having been at Glassman’s house in 
Virginia about six months ago, and did not attend a a party or cele¬ 
bration there about that time; that Glassman was not just a good 
friend, not a good friend; that Glassman’s sister was always 
(55 going around with witness' daughter, and came in the house; 

that he knows a man named Bailenger; that lie was introduced 
to Bailenger in the saloon; that Bailenger was in witness’ place after 
Bailenger was locked up in Virginia; that he does not know where 
Bailenger is now, and has not seen him lately; that he has not heard 
from him or given him anything in the past few days; that he saw 
Bailenger about four weeks ago; that Bailenger at that time came to 
witness’ place. 


‘ ; Q. What did he come to your place for? A. He came there to 
tell me how he was locked up and how the people were treating him. 

“Q.. Why should he come to you? A. lie called me up on the 
telephone. When I answered the phone I asked who is this talking 
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to me? I said, 'Who is it?’ and Ballenger lie said. The majn locked 
up in the ease.' 

That witness did not know why Ballenger called him jup; that 
later in the same day Ballenger came to witness' place, and explained 
to witness why he (Ballenger) had made the affidavits in Virginia, 
saying that he was sorry for saying things on witness like jhat, and 
that it was not his fault, because at the time he made the [affidavits 
he was sick over in Virginia, and had a high fever, and tjhey were 
sweating him, and that lie did not know what he was sayjing him¬ 
self; that witness said to Ballenger, “I will tell you what I want to 
know from you, just to tell the truth; just to go in the court and 
tell the truth, what you know, and you will be here;" that witness 
knows Powell, has seen him; that before this telephone [conversa¬ 
tion with Ballenger, he knew Ballenger only by sight, had never 
done anv business with him at all, had never seen Powell and Bal- 
lenger together at all: that he first met Ballenger seven! or eight 
months ago in Madden's Saloon, where witness was getting a glass 
of beer, and Ballenger was there and they were introduced ; that the 
Madden who ran this saloon was the same Madden who testified in 
this case. 

I 

I 

“Q. Then the only times you have seen Ballenger was about nine 
months ago in Madden's saloon, and then again about f<!>ur weeks 
ago when he came in to your place of business on Saturdavf. A. On 
Saturdav. Then he was there again about three davs lat^r." 

I 

That on Saturday, four weeks ago, when Ballenger wjis at wit¬ 
ness' place, Ballenger said he didn't know what he Was saying. 
(>G what he said bad about witness, “aiid he wanted fo tell me 
what kind of a mistake, he was sick with typhoid fever, and 
he can prove it was somebody else, that he did not know] anything 
about me, and he brought Powell over about three days alter;" that 
about three days later, Ballenger and Powell came to witness' place 
together. j 

“Q. What was said to vou then bv Powell and Ballengcif? A. lie 
says- j 

“Q. V ho is ‘he ? A. Ballenger and Powell. T don't llnow their 
right names. 

“Q. You said Powell did not say anything? A. Tie said he did 
not say anything about me bad, he can prove it. lie si)ys he did 
not say anything bad about me, but he said he wanted to make a 
statement. T told him I did not know anything about! the state¬ 
ment, you can only talk so far with me, I have my lawyers and I 
will take you up to Mr. Stein, in his office. 

; ‘Q. I am not asking you that. A. That is what I said. Well, I 
took him over there, he wanted to make a statement, and! Mr. Stein 
took him over to Mr. Tobriner’s office over there, Powell and Bal¬ 
lenger. 

“Q. As a matter of fact, didn't you send Ballenger after Powell 
to come to your place of business? A. No, sir. I didn’t; send him. 
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‘*Q. What did lie come hack two or three days after this telephone 
conversation fbr? A. lie says he can prove it by Powell. 

“Q. Prove what? A. He says he did not mean anything, he was 
sick that day when he was there in Virginia, and he did not know 
what he was saving. That is what he told me." 

i c 


That he knows a man named Taylor; that Taylor was about here 
yesterday with witness; that he secs Taylor every other day; that he 
does not know whether Taylor is a friend of Ballenger s; that he 
never saw Taylor and Ballonger together: that Taylor is in the bottle 
business, or junk business: that lie last saw Ballenger the day he 
took Ballenger over to his lawyer: that he never gave Ballenger any 
monev; that he denies being at Jake (Passman's house in Delray, 
Virginia, about six months ago. 'Whereupon, in the course of col¬ 
loquy between counsel, the Court asked counsel for petitioner for his 
understanding of this testimony, and it was thereupon given as 
follows: 


By Mr. Tobriner: ‘‘His testimony, put in English is, in sub¬ 
stance, that Ballenger called him on the phone and asked whether 
he could talk with him, and as a result he went over to Ellison’s 
place of business, and told Ellison that those statements he had 
made about him were wrong, that he had been badly treated over 
there, that he did not know what he was saying at the time he made 
the affidavit, that he was sick with typhoid fever—1 think Your 
Honor caught typhoid fever anyway—and that he could prove those 
things by Powell. Then he said he would bring Powell over to 
substantiate his statement to Ellison. Then he brought Powell over. 
That is as far as we got. But that Powell did not say anything. I 
do not know whether I am correct in stating that part of the testi¬ 
mony/’ 

“The Court: I was clear about that except I did not understand 
whether Powell and Ballenger came together. 

67 “Mr. Tobriner: They came subsequently. Ballenger 

brought him over, but Ballenger in the first instance went 
on his own motion and by himself. 

“Mr. Artli: Then, as T understand it, Ballenger brought Powell 
over to Mr. Ellison’s, and from there they went to some office. 

“Mr. Tobriner: Then he told him that he had his lawyer and if 
they wanted to make any statement, to go see his lawyers. Then 
they went to Mr. Stein's office and did not make any statement. 

“The Court: Is the date of that interview fixed? 

“Mr. Arth: Xo. Your Honor, it is not. 

“The Court: He said.it was about four weeks ago. 

“Mr. Tobriner: That was long after these proceedings were in¬ 
stituted.” 


And thereafter the witness was recalled for further cross-examina¬ 
tion, without objection, and testified as follows: 

“Mr. Artli: Mr. Ellison, did you ever loan Mr. Ballenger anv 
money ? 

“'Mr. Ellison: Xo. 
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(, Mr. Arth: Never loaned him money in the past six mojiths? 

“Mr. Ellison: No.” 

j 

(38 And thereupon the respondent further to maintain!the issue 

on his part joined, offered as a witness John I). Ballenger, 
who testified as follows: 

That at present he works for Mr. Mills on a machine j that he 
knows Clarence Powell, and has known him for seven or eight years; 
that he knows Ellison—guesses he has known him for a Couple of 
years, maybe a little more; that he does not remember [where or 
under what circumstances he first met Ellison. 

j 

“Q. ])id you ever go anywhere with Mr. Ellison? 

‘•Mr. Tobriner: 1 object to that as being too indefinite. 

“The Court: I overrule that objection/' 

i 

to which ruling of the Court the petitioner, by his counsel, did 
then and there duly except. 

! 

The witness, continuing, testified, that he had been sevejral places 
with Mr. Ellison; that he remembered going across the Loijig Bridge 
with him once; that Powell was with them; that witness went over 
there to get some junk that he had a couple of squares from where 
he lives at Delray, near the Potomac Yard; that he remembers the 
month of September last; that he does not think he was with Elli¬ 
son in the month of September; that he does not remember what 
month it was, but it seems to him it was in the spring; tljiat it was 
some time last year, 101 (>. 

i 

“Q. Was it late in the year or early in the year? 

“‘Mr. Tobriner* I object; he said it was in the spring, and I submit 
he cannot lead his own witness. 

“The Court: T overrule the objection.” 

I 

to which ruling of the Court the petitioner, by his counsel! did duly 
except. 

The witness, continuing, testified, that he does not Remember 
whether it was in the spring or in the fall; that it seemed to him it 
was in the spring; that la*t year was the only time witness remem¬ 
bered going with Ellison. j 

69 “Q. What occurred when you did go with him,I and state 

who you were with? A. The morning I went over there, I do 
not remember what date it was. 

! 

“Mr. Tobriner: 1 object, may it please the Court, l>ecause no time 
is fixed. I submit that they are limited to the date fixed by the issue 
in these proceedings, and the testimony must be adduced tej that date. 
’What happened on some other occasion, whether in thej spring of 
1916, or at any other time, irrespective of this date, is totally imma¬ 
terial, unless it is claimed that the date in the indictment is lerroneous. 
If Your Honor wants any authorities on that 1 will give it to you. 
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“The Court 1 : No sir, I do not want any authorities. I will take the 
testimony subject to it being connected up later, and if it is not con¬ 
nected up, I will strike it out."' 

to which ruling of the Court the petitioner, by his counsel, did then 
and there duly except. 

The witness, continuing, testified, that the morning he went over 
there he had some old junk to sell, old brass; that he went.over and 
asked Mr. Ellison if he wanted to buy some old brass; that Mr. Elli¬ 
son asked witness how much he had. and witness told him “right 
smart"; that witness told Mr Ellison he did not know how much it 
was; that witness asked Mr. Ellison if he could go get it. and told 
Mr. Ellison it was too much for witness to bring over, and Mr. Elli¬ 
son said, “Yes, 1 will get it"; that Mr. Ellison went to the blacksmith 
shop, and got a little buggy, and went around there and got one or 
two shoes put on the horse, and had some work done on the horse, 
and Ellison and witness started over there, and met Powell; that wit¬ 
ness did not remember whether it was before or after he and Ellison 
went to the blacksmith shop that they met Powell, but thought it was 
just as they were going; that they then went on over, and Powell got 
out at Eour-Mile-Run arch, and they went on over to where witness 
had the brass; that witness and Ellison went; that when witness and 
Ellison got there, somebody had gotten it; that there was only ten* 
or fifteen pounds; that they started back, and when they got to where 
Powell was, Ellison said, “Is that all you got?"; that witness said, 
“Yes"; that Ellison said, “If vou can get anvthing trv: if vou can 
get anything I will wait for you"; that witness and Powell 
70 went over there in the yard and got three cases of shoes, put 
two eases in a gondola, and brought the other case over to the 
buggy, put them in the buggy, and went up the road a little ways, and 
dumped them out of the case, put them in a sack, and brought them 
on over; that Ellison gave witness the buggy to go back to get tlie 
other two cases; that witness and P-well got back there, and seen 
somebody had just got the two cases out of the gondola, and they 
came on back with the buggy to Washington; that the shoes they 
brought over they sold to Ellison; that it had been such a long time 
since.that happened that witness could not positively identify them; 
that those cases (looking at cases pointed out by counsel for re¬ 
spondent) looked something like them; witness could not say they 
were the same kind; that witness was never in Delray or Potomac 
Yard with Powell or Ellison on any other occasion; that witness has 
seen Ellison several times since he sold Ellison the shoes; that wit¬ 
ness had called Ellison on the phone several times since then; that it 
had been a long time ago; that witness saw Ellison la<t month some¬ 
time, on 1) street; that witness and Ellison were talking; that Ellison 
asked witness if he was working, and witness told him no; that it was 
on 1) street, between Sixth and Seventh streets; that witness told 
Ellison he had a job, but did not have any money to pay his board, 
and that he could not take the job. and that he had no car fare, and 
asked Ellison if he would loan it to him, and Ellison said he would 
loan him the money to pay his board; that Ellison loaned witness 
ten dollars, he thinks; that witness did not give Ellison a receipt or 
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note for it; that witness told Ellison lie would pay it back asisoon as 
he got to work, and Ellison said that was all right, and that; witness 
could pay him back as soon as he got it; that nothing was said about 
this case at that time; that witness does not believe he has sefen Elli¬ 
son since; that witness has heard somebody say that was Mif. Tobri- 
ner; that he does not remember whether he was ever in [Mr. To- 
briner's office or not; that witness knows of Mr. Stein,[and was 

71 in his office with Powell to see Ellison, and saw liimj; that it 
was in the past duly, and they were just talking; tlujit it was 

about a week or so before Ellison loaned witness the ten dollars; that 
when in Stein's office nothing certain was said about this case; that 
since going over to get the brass witness had seen Ellison several times 
and telephoned and talked to him; that before witness sold Ellison 
the shoes, he had sold junk and stuff like that to Ellison, bjut not a 
great many times. 

On cross-examination, the witness testified as follows: 

That he sold stuff to Ellison like he sold it to other junk dealers; 
that he had sold to Mullen; that sometime last year witness fold Elli¬ 
son he had a lot of junk, old brass, near his home in Delrayi that lie 
wanted to sell, and asked Ellison if he could and would come over 
and buy it; that Ellison said he would go over and get it; tha|t he told 
Ellison it was too heavy for him to carry; that Ellison hitched up a 
peculiar kind of buggy, high back on it, one-seated; that thby all got 
in the buggy at the blacksmith shop where Ellison had the horse 
shod; that they met Powell just before they got to the blacksmith 
shop, witness thinks; that it was in the morning around half past 
eight or nine—around nine o'clock, as close as witness can [get; that 
they had two shoes put on the horse, and were there possibly half 
an hour: that thev then drove to Virginia bv wav of the Long 
Bridge; that they started from the front of Mr. Ellison’s shop; that 
witness had 7b or SO pounds of brass over there, but somebody had 
gotten some, leaving ten or twelve pounds; witness was positive that 
lie went and asked Ellison whether he wanted to buy some bid brass; 
that it was near his house, and too heavy for him to haul, and would 
he (Ellison) go over, get it, and buy it from him; he thinks [they met 
Powell at the blacksmith shop or just before they got to the black¬ 
smith shop; that they then went to Virginia, getting therje around 
half past ten or eleven; that they did not stay there very ling; that 
witness and Ellison went to the place where the brasslwas, and 

72 left Powell at Four-Mile-Run arch; that they took the horse 
and buggy with them, and put the brass in the [buggy— 

shoved it up under the seat—and went back to pick up Pciwell who 
was waiting at Four-Mile-Run for them to come back; when; they got 
down to pick up Powell, witness believes, Ellison then said) “Is that 
all you have?’ 7 and wanted to know if they could not get any more, 
and witness told him he did not know, that they would try, and Elli¬ 
son said he would wait for them: that Ellison did not ask whether we 
could get any more brass; that Ellison said, “Can't you get nothing 
else? 77 ; that witness and Powell then went over into Potomac Yards 
and broke open a car; that he does not know when this occurred; that 
lie is not positive those (looking at cases in the court room|) are the 
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boxes; that as well as witness can remember, be thinks this took place 
in the spring of 15) 1 (>; that be does not remember tbe exact time they 
got back and picked .up Powell: that they were only about ten or 
fifteen minutes breaking into tbe car; that they got back to Wash¬ 
ington about half past twelve or one o'clock: that after they got back 
to Washington, Powell and witness went back to Virginia with tbe 
horse and buggy: that somebody bad just gotten the boxes out of tbe 
car and was taking them away when they got there tbe second time; 
that Powell said be thought it was Hugh Lathem and Charlie Con¬ 
nors, special otlieer and assistant. 

‘‘Mr. Tobriner: I move that that be excluded, what Powell said. 

“The Court: I overrule that." 

to which ruling of tbe Court the petitioner, by bis counsel, did then 
and there duly except. 


“Mr. Tobriner: I move that it be excluded on the ground that it 
is hearsay. 

“The Court: You are cross-examining this witness, and be an¬ 
swered the question yon asked him, and then explained it." 

73 The witness, continuing, testified, that after they went 
back to get the shoes and saw them being taken by somebody 

else, they drove back to Washington, getting there possibly about 
three o'clock; that they left the horse and buggy at Ellison's shop, 
put it right in front of the shop and put the weight on it; that he 
does not know who was there; that he is positively satisfied he can 
not tell when this occurred; witness thinks Powell sat on the back of 
the buggy; that he does not know whether Powell sat in the seat or 
in the back: that witness and Ellison sat on the seat; that they had 
the brass under the seat in a sack, and the shoes right where you put 
your feet down; that witness asked Powell to go with him; that wit¬ 
ness was arrested and locked up for some time; that witness made an 
affidavit while he was locked up, which was 84 days: that he doesn't 
know about any junk dealers from Alexandria that they were trying 
to make charges against; that he knows a man by the name of Glass- 
man whom they had charged with getting some of this stuff, some 
copper that Classman spoke to witness while he was at the jail one 
day, suggesting that witness put this thing on Ellison: that Class¬ 
man said to witness, “1 know Ellison is innocent, put it all on him, 
don't say nothing about me"; that afterwards he made an affidavit; 
that it is his signature on the papers bearing date April 24, 1017, 
and May 3. 11)17. 

After reading over the paper dated April 24. 1017. the witness, 
continuing, testified, that he never put any date in it: that he did 
not know the date: that Mr. Ball got him to sign it; that although 
he is not positive, he thinks he made these affidavits after Classman 
told him to put it all on Ellison; that Mr. Ball got him to sign that, 
and thinks he signed it after Classman had told him to put it all on 
Ellison: that witness never told Mr. Ball that lie went to Ellison's 
place of business on the 21st of September. 1010: that he did 

74 not remember the date it was; that he told Mr. Ball when he 
read it over that he did not know no date, and Mr. Ball said 
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that was the ti.me the shoes there were found and that mu^t be the 
date; that Mr. Ball said it did not make any difference, that Mr. Ball 
did not promise witness nothing special for making the affidavit; that 
Mr. Ball did not promise witness anything; that Mr. Ballj did not 
make any proposition to witness; that there was a proposition! made to 
me after 1 was locked up a week or so—they wanted me |to plead 
guilty; that in his affidavit he said, “I went to the place of Edward 
Ellison, 417 3rd Street, Southwest, in the City of Washington, with a 
companion 7 ''; that he is not sure whether he was with j him or 
not. 

75 “Q. And you further say and there proposed to paid Ed¬ 

ward Ellison that he should take his buggy and h<jrse over 
into Virginia where we would break and enter a car in Potomac 
Yards in Alexandria County, and take from the car such ijaerchan- 
dise as we might find and dispose of the same. Now you |told Mr. 
Arth, and you told me repeatedly on my cross examination, [that you 
went to Mr. Ellison and had a lot of junk to sell, it was tpo heavy 
for you to carry over there and would he not take his horse and 
buggy and drive over there and buy it and drive it back for you? 
A. Yes, sir. 

“Q. In this affidavit you say you went to his place of business and 
there proposed to him, at his place of business, that Ellisoji should 
take his buggy and horse over into Virginia where we woujld break 
and enter a car in Potomac Yards in Alexandria County, Virginia, 
and take from such car merchandise. Which is true? A. It is true 
I went to Ellison and told him I had junk over there and asked him 
if he would go over after that. 

“Q. So Ellison did not know, when you started over there, that 
you were going to break into a car. A. No sir. 

“Q. Then why did you make this affidavit and swear tq it that 
you proposed to him at his place of business that he should [hitch up 
his horse and buggy and drive over there and break into aj car and 
take out what vou wanted? A. I did not understand it that wav. 

“Q. Then you go on to say, in the same affidavit that!the said 
Edward Ellison on the said date at once assented to the proposition 
put forth by me and took his horse and buggy and drove! me and 
my companion over into Alexandria County down to the -Potomac 
Railroad Yard. Now, is it true he immediately agreed with Vou that 
he would hitch up his horse and buggy and drive over therp for the 
purpose of robbing a car? A. No, sir. He hitched up his Ijorse and 
buggy for the purpose of going over there and getting the brass. 

“Q. Then why did vou swear to that in this affidavit? j A. If I 
swore to that I was wrong. 

“Q. Then you go on to say that the said Edward Elliion then 
waited in the road and watched while my companion and 1 went a 
short distance from the road and broke open a car of the Washing¬ 
ton-Southern Railway. Mr. Powell has testified that he did not go 
over and break open that car but he watched whilst you wefe break¬ 
ing open that car. Now which is correct? 77 

“The witness. Me and Powell went over in the yard together. I 
will explain it to you. There are four, five, six, seven and eight. I 

7—3258a 
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want to explain it to you. This No. 4 track, which is the running 
track, that is the track trains use coming into the Yard. No. 5, No. 

6. and No. 7 is storage tracks and me and Powell crosses over 
76 No. 5. There was cars on 5, 6 and 7, we crossed over No. 5 
and 7 and Powell and 1 was standing in between the cars and 
when T broke the seal and Powell took the shoes over to the buggy 
himself and the both of us put the two cases in the gondola.' 7 

“Q. Powell says that you carried the shoes over to the buggy. 
Which is correct? Your statement or his?” 

“Mr. Artli: He Inis just made the statement, your Honor. I ob¬ 
ject. Ilis statement stands for what it is worth.” 


By Mr. Tobriner: 

“Q. Powell says you carried the shoes to the buggy. Which is 
correct? A. Powell carried the shoes over to the best of my recol¬ 
lection.' 7 

“Q. Now, that is the affidavit you made on the 24th of April. 

il * • 


“Q. In the second affidavit you again say ‘That on the 21st of Sep¬ 
tember, 1916, I went to the place of business of Edward Ellison/ 
A. Mr. Ball told me that did not make anv difference about that 
date. 77 

“Q. That was not true, was it? A. That I told him that I went 
there on the 21st of September?” 

“Q. No. That you went there. You did not know when you went 
there? A. I told him I did not know what date I went and he said 
that did not make any difference because the shoes was found on that 
day and they put that day in there themselves. 77 

“(). And vou swore to it? A. He said it did not make anv dif- 
» «. •> 

ference". 


“Q. So you swore to it? A. Yes, sir 77 . 

“Q. You say ‘I went to the place of business of Edward Ellison at 

417 3rd Street in the City of Washington with a companion 7 . Was 

that true or not? A. As well as I remember now I met Powell shortlv 

«/ 

before we got to the blacksmith shop. 

“Q. So it was not true? A. It could not have been if I met him 
before I got to the blacksmith shop. 1 remember some of those things 
now but I did not remember then. I was sick then. I had fever of 
pretty near 104 and I was sick over there for pretty near two weeks 77 . 

“Q. And you say ‘and there proposed to said Edward Ellison that 
he should take his buggy and horse over into Virginia where we 
would break and enter a car in Potomac Yards in Alexandria County 
and take from the car such merchandise as we might find and dispose 
of the same 7 . You have told us that that is not so. A. That 
77 is not so. We did not go over there for the purpose of break¬ 
ing in a car. We went over there for the purpose of getting 
the brass. 


“(). Then vou sav ‘That the said Edward Ellison on the said dav 
and month assented to the proposition put forth to him and took his 
horse and buggy and drove me and my companion over into Alex- 


EDWARD ELLISON VS. MAURICE SPLAIN, ETC. 


51 


i 

andria County 7 . You say that is not true because he did not assent to 
any proposition of that kind? A. He accepted the proposition I 
made about getting brass and then he accepted the other proposition 
after we got over there 77 . 

“Q. flow did Glassman happen to tell you over thereJ to say to 
vou in the jail Tut it all on Ellison and leave me out of it 7 .] A. They 
brought Glassman in there. 

“Q. Who did? A. The officers brought him in there Ond locked 
him up and 1 was up in one of the upper cells, he came up! there and 
got to talking to me. He told me they got Ellison’s name and he said 
Ellison is mixed up in it. Put it all on Ellison. That is what he 
told me. He said T will fix you up 7 . 77 

On re-direct examination, the witness testified, that he does not feel 
so bad to-day; that he was sick over there two weeks, with pneumonia 
according to the doctor; that he is absolutely sure that Ellison went 
over there with him to get the junk, and brought the slioes back; 
that that was when witness and Powell got the shoes fronJi Potomac 
Yard; that that was the only time witness remembered being over 
there with Ellison. 

On re-cross-examination, the witness testified, that lie does not 
know positively whether those (looking at cases in the court room) 
are the shoe cases we got there or not; that they just took them out 
of one car and throwed them over into the gondola; thatjthey look 
something like them. 

78 The foregoing constitutes the substance of all the evidence 
offered in the trial of this cause. 

Whereupon counsel for the petitioner moved the Court td discharge 
the petitioner—which motion the Court overruled, to whiclj ruling of 
the Court the petitioner, bv his counsel did duly except. 

And thereupon the petitioner prayed the Court to sigh this his 
Pill of Exceptions, which is accordingly done this 10th ddy of Feb- 
ruarv, 1910, nunc pro tunc. 

WILLIAM IIITZ, 

I Justice. 

79 [Endorsed:] No. 695 Habeas Corpus. Tn re Edivard Elli¬ 
son, Petitioner. Bill of Exceptions. 

i 

j 

Endorsed on cover: District of Columbia Supreme Cciurt. No. 
8258. Edward Ellison, appellant, vs. Maurice Splain, &cj Court of 
Appeals, District of Columbia. Filed Mar. 26, 1919. Henry W. 
Hodges, clerk. 
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Statement of the Case. 

This is an appeal from the judgment, called in the 
record “decree,” of the Supreme Court of the pistrict 
of Columbia, dismissing a petition of the appellant 
(hereinafter called petitioner), in habeas corpus, dis¬ 
charging the writ issued thereon, and remandjing the 
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Edward Ellison, Appellant, 
vs. 

Maurice Splain, United States Marshal in and 
District of Columbia. 
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petitioner to the custody of the respondent, United 
States Marshal in and for the District of Columbia 
(Rec. 9). 

The petition (R. 1-2) alleges that petitioner was un¬ 
lawfully detained and imprisoned by virtue of a warrant 
issued out of the Supreme Court of the District of Co¬ 
lumbia upon a requisition issued by the Governor of 
the State of Virginia, faulty and void in law, and that 
petitioner was not a fugitive from the justice of the 
State of Virginia. 

The respondent made return to the writ of habeas 
corpus issued upon the petition, setting forth that peti¬ 
tioner was arrested upon a warrant based upon a requi¬ 
sition, which in turn was based upon a valid indict¬ 
ment of petitioner in Virginia (Rec. 3-4), and there¬ 
after made an amended return, setting forth an amended 
requisition based upon a second indictment (Rec. 5-7). 

To the amended return petitioner made answer that 
he was not a fugitive from the justice of Virginia, as 
alleged in the requisition, that he was not in Virginia 
at the time stated in the indictment and did not at any 
time commit any offense in Virginia, as charged, and 
that the requisition, indictment and other pleadings 
were defective and faulty on their face (Rec. 8). 

On the hearing, testimony was taken and the judg¬ 
ment aforesaid rendered, and appeal therefrom duly 
taken and perfected (Rec. 9). 

II. 

Assignments of Error. 

The Court below erred as follows: 

1. In permitting the witness, Hugh J. Latham, to 
testify with respect to certain shoes received by him 
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from the conductor, Calnan, as in and by the bill of 
exceptions appearing. j 

2. In permitting witness Michael W. Calnan to tes- 

i 

tify in relation to two boxes of shoes which he found 
in the engine, as appearing in said bill of exceptions. 

3. In permitting witness Clarence Marshall Powell to 
testify with respect to the presence of petitioner in the 
State of Virginia on an unnamed or unfixed dale, as 
in and by the bill of exceptions appearing. 

4. In admitting the requisition dated April 25, 1917. 

5. In admitting the requisition dated May 7, 1017. 

6. In permitting witness John D. Ballinger in testify¬ 

ing to matters which tend to prove the presence of the 
petitioner in the State of Virginia on a date othef than 
the date charged in the indictment. j 

7. In refusing to grant the motion to discharge the 
petitioner. 

8. In dismissing the writ of habeas corpus hejrein. 

9. In not discharging the petitioner from the custody 

as prayed. j 

10. In remanding the petitioner to the custody of the 
respondent. 

III. | 

Argument. 

i 

As appears, the errors assigned relate to the admis¬ 
sion in evidence of the requisitions, the basis of t{ie war- 

i 

rants upon which the petitioner was apprehended and 
detained; to the admission of certain testimony bearing 
upon the question whether petitioner was in Virginia at 
the time of the alleged offense and was a refugee from 
the justice of that State; and to the refusal of the Court 
to discharge petitioner. The former errorsj those 
namely mentioned in assignments numbered fqur and 
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five, are not here insisted upon, and the case is pre¬ 
sented upon the latter only, to which the remaining as¬ 
signments relate. 


1. The issues in the case. 

Petitioner is now held upon a warrant based upon the 
amended requisition made by the Governor of Virginia 
upon the second indictment (Rec. 26-7) by the Grand 
Jurors of the County of Alexandria, Virginia, charging 
that plaintiff on September 21, 1916, broke and entered 
“in the daytime of that day” a certain railroad car with 
intent to steal, take and carry away goods and chattels 
therein, and that he stole, took and carried away three 
cases of shoes, property of the railway company. 

To respondent’s return to the writ of habeas corpus 
setting up the requisition on this indictment of peti¬ 
tioner as the ground of his detention (Rec. 5-7), peti¬ 
tioner answered, as aforesaid, that he was not a 
fugitive from the justice of Virginia, that he was not 
in that State on September 21, 1916, and that he did 
not on that day, or at any time, commit any offense in 
Virginia, as charged against him (Rec. 8). 

Upon the issues thus made testimony was taken in 
open Court, and the errors assigned and now relied 
upon relate to rulings of the Court in admitting testi¬ 
mony offered against petitioner, and the effect of that 
testimony in justifying the detention of petitioner in 
the premises. 

2. The testimony on the hearing in the Court below. 

Inasmuch as upon the hearing by an appellate court 
ot such a case as this the rule is the same as that on 
appeals in cases 'in equity, namely, that a reversal will 
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not he had merely because evidence was erroneously 
admitted, but that the Court will consider the evidence 
exclusive of that which it may find so to have bden ad¬ 
mitted, and if upon such consideration is of the Opinion 
that the result below should be affirmed, it will be af¬ 
firmed, otherwise, it will be reversed, the assignments 
of error respecting the admission of testimony will not 
be separately considered, but the testimony as a whole 
will be presented, to the end of enlightening thej Court 
whether upon testimony properly to be considered by 
it, affirmance or reversal should follow. 

i 

i 

The material evidence offered and given in behalf of 

respondent and against petitioner was as follows: 

i 

By Hugh J. Latham (Rec. 12-13). He is a jspecial 
officer of the railway company and was so eniployed 
“about” September 21, 1916, at Potomac Yard, Alex¬ 
andria County, Virginia. His duty was to loofe after 
property of the company, and if employees fouiid any¬ 
thing in the yard they turned it over to him and he 
took it and notified Mr. Cannady. “On or about” Sep¬ 
tember 21, Calnan, the yard conductor, turned over 
tw’o cases of shoes, gondola; this was on th£ ninth 
month, 21st day, 1916. He did not find any property 
himself on that day; the only property he received that 
day were these two cases turned over to him by Cal¬ 
nan. He identified the two cases. He had no regu¬ 
lar hours of duty; his records show that the shoes were 
turned over to him September 21, 1916, at 12.20 o’clock 
p.m., by yard conductor Calnan; he refreshed his recol¬ 
lection from his records and without question it was 

12.20 p.m. of that day when the shoes were turned 

« 

over to him. 
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By Michael W. Calnan (Rec. 13): “On or about” 
September 21, 1916, he was employed as conductor on a 
train in Potomac Yard. Two packages shown him re¬ 
semble very much two boxes that he helped to take off 
the engine. He had occasion to call or talk with Latham 
on September 21, 1916, with respect to two boxes of 
shoes which he turned over; the boxes had been on his 
engine about ten minutes; he did not know of his own 
knowledge where they were picked up, only from hear¬ 
say; this was shortly after twelve o'clock and he fixed 
the day by the fact that he made out on that day the re¬ 
port of the movements of trains. 

By Clarence Marshall Powell (Rec. 13-17) : In Sep¬ 
tember, 1916, he was employed in Potomac Yard as a 
brakeman; he knew a man named Ballenger, also peti¬ 
tioner; the latter of whom he identified; he remembered 
meeting petitioner and Ballenger in a buggy one morn¬ 
ing and went with them, but could not tell exactly what 
date that was, could not say whether it was in the 
spring, but was only out with petitioner and Ballenger 
that one time. They went out in Virginia to St. Elmo 
where Potomac Yard comes in; on the way over he was 
in the back of the buggy; Ballenger asked him if he 
wanted to go along with him, Ballenger and petitioner. 
Ballenger and petitioner did not tell him where they 
wanted to go; they went over to Virginia, and Ballen¬ 
ger and petitioner left him out on the main road at the 
main office in Potomac Yard and asked him to wait 
until they returned; he waited and got in the buggy 
when they came back, and then he, Ballenger and peti¬ 
tioner drove down the road about a hundred yards or 
more and the remark was made that they were not 
going back empty handed—he did not remember 
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whether it was Ballenger or petitioner who made the 
remark, he was sitting in the back of the buggy; Bal- 

i 

lenger said: “If you will wait I will see if we tan go 
over and get anything,” and petitioner said he would 
wait, and waited out on the road; Ballenger asked him, 
witness, if he would go over with him, Ballenger, in 
the Yard, and witness said “Yes”; they got three cases 
of shoes, put a small box and a large box in a gondola 
and took one box over to the buggy and drove up the 
road a little way; petitioner was with them when they 
put the box in the buggy; they drove up the road a little 
way and took them out of the buggy and Ballenger 
gave witness $5 over there; nothing was said lj>y peti¬ 
tioner as to the disposition of this property. Tj'his oc¬ 
curred before lunch time; then they came on Over to 
Washington, and on the way over Ballenger tdld peti¬ 
tioner that he had these other boxes over there and 
asked petitioner to lend him his buggy to go ba£k after 
them; petitioner said, yes, he would loan him the 
buggy, but when they came back after the bo^es they 
were gone, they were not in-the car. This was on the 
same day, this was the only time that witness w[as ever 
in the State of Virginia with petitioner. This! was in 
the past year. About a month ago (i. e., previous to his 
testifying), Ballenger asked witness to come j to Mr. 
Stein’s office, where he met petitioner, who 1 said to 

i 

witness, “You know you don’t know anything about 
my being in Virginia with you. You know you don’t 
know nothing.” Witness said to petitioner, “I can’t 
say anything to you whatever about this. I don’t think 
it is right.” Stein wanted to know if witness would 
give a written statement saying that he did not ijnow the 
exact date, and witness said, no, he would no):. 'Peti- 

i 

tioner was present; witness does not remember whether 
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anything else was said or not; he did not sign any 
written statement. He had seen the two boxes then 
in Court and they were the two boxes they put in a 
gondola car at Potomac Yard. 

On cross-examination he testified: At the time he 
went over to Potomac Yard with Ballenger, he, wit¬ 
ness, was employed as a brakeman there; he had been, 
convicted of petty larceny and served his term. He 
got in the buggy with petitioner and Ballenger in the 
morning about half past eight, maybe nine; they went 
all the way over the bridge, about three and a half, 
maybe four, miles beyond the bridge; they put wit¬ 
ness out at the main office, he did not go in but waited 
at a grocery store on the main road; Ballenger and 
petitioner drove up the road and were gone about half 
an hour, they came back that way and started to go 
home and witness got in the back of the buggy: some¬ 
thing was said about going back empty handed; after 
they got down the road about one hundred yards they 
stopped and Ballenger got out and asked witness to go 
along, and they w^ent to the yard: petitioner was sitting 
in the buggy and drove up the road a little way; wit¬ 
ness and Ballenger watched to see that there were no 
persons; they got the shoes out of a car, witness and 
Ballenger went to the car and witness stood there while 
Ballenger got three cases out, witness did not help him, 
just watched; after Ballenger got the cases out he put 
underneath the gondola the one he was going to put 
in petitioner’s buggy, and the small and large one he 
put in the gondola; Ballenger took the shoes to the 
buggy, witness went with him, put the shoes in the 
buggy, and Ballenger got in the buggy and they drove 
down the road a little way towards Washington; then 
they got out, took the shoes out of the box and put 





them in a bag and left the box in the road behind the 

bushes where Ballenger and witness had dumped the 

shoes out. They put the shoes in the buggy anti came 

back to Washington, petitioner doing the driving. Then 

witness and Ballenger went back with petitioner’s buggy 

to get the other shoes, petitioner loaned them a buggy 

to go back after the shoes; Ballenger drove; after they 

could not get the shoes they went back to petitioner’s 

with the buggy; witness did not go back to petitioner’s, 

he got out at 9th and E Streets, Southwest, apd went 

home. He could not say the special day or month 

either because he does not know, but knows that it was 

in the vear 1916: he could not tell whether it! was in 
- 

March, April, May, June, July, August, September, 
October, November or December, 1916, but knows it 
was in 1916; oysters were in season at the whari, knows 
it was not in 1917. 

I 

i 

i 

By John D. Ballenger (Rec. 45-51): Hd knows 
Powell and petitioner; had been several places with 
petitioner, remembers going across the Long Bridge 
with him once; Powell was with them; witnejss went 
over there to get some junk; he remembers the month 
of September, 1916, does not think he was with peti¬ 
tioner in the month of September, does not remember 
what month it was, but it seems to him that it was in 
the spring; does not remember whether it was in the 
spring or in the fall, it seemed to him that it was in the 
spring; that 1916 (“last year”) was the only time he 
remembered going with petitioner, does not rdmember 
what date it was. The morning he went over there 
he had some old junk to sell; he asked petitioner if he, 
petitioner, wanted to buy some old brass, petitioner 
asked witness how much, and he told him “right] smart”; 





10 


asked petitioner if he could go get it, petitioner said: 
“Yes, I will get it”; petitioner went to the blacksmith 
shop and got a little buggy and he and witness started 
over there and met Powell; they then went on over 
and Powell got out at Four-Mile-Run Arch, and they 
went over to where witness had the brass, witness and 
pettioner went, when they got there somebody had 
gotten it, there was only ten or fifteen pounds; they 
started back and when they got to Powell petitioner 
said: “Is that all you got” witness said: “Yes”; pe¬ 
titioner said: “If you can get anything try; if you can 
get anything I will wait for you.” Witness and Powell 
went over in the Yard and got three cases of shoes, 
put two cases in a gondola, brought the other case over 
to the buggy and went up the road a little way and 
dumped them out of the case, put them (the shoes in 
the “other” case), in a sack and brought them on over. 
Petitioner gave witness the buggy to go back to get 
the other two cases; he and Powell went back and saw 
that somebody had just got the two cases out of the 
gondola and they came on back with the buggy to 
Washington. The shoes they brought over they sold 
to petitioner. It had been such a long time since that 
happened that witness could not positively identify 
them; the cases pointed out by counsel for respondent 
looked something like them, he could not say they w^ere 
the same kind. Witness was never in Potomac Yard 
with Powell or petitioner on any other occasion. Before 
witness sold petitioner the shoes he had sold junk and 
stuff like that to petitioner, but not a great many times. 

On cross-examination he testified (Rec. 47, f. 72) 
that after petitioner asked: “Is that all you have? 
Can’t you get nothing else?” witness and Powell went 
over into the Potomac Yard and broke open a car; he 




does not know when this occurred, he is not positive 
that the cases shown were the boxes. As well as he can 
remember he thinks this took place in the spring 1 of 
1916. They were only about ten or fifteen minutes 
breaking into the car; after they got back to Washing¬ 
ton Powell and witness went back to Virginia with the 
horse and buggy; somebody had just got the boxes out 
of the car and was taking them away when thQy got 
there the second time. 

Witness was interrogated at length about ah affi¬ 
davit made by him, while locked up under arrest, his 
statements respecting which (Rec. 48-51) are to<t> long 

i 

to be reproduced here but should be read in th6ir en¬ 
tirety. And his testimony is clear and positive that 
when starting to Virginia petitioner’s object was to get 
some junk, brass, not for the purpose of breakihg into 
a car, that petitioner did not know when they Started 
that Ballenger and Powell were going to break into a 
car (49-51). j 

I 

I 

The evidence offered and given in behalf of peti¬ 
tioner need not be considered at such length; it may 
suffice to say that it was all offered and tended tb show 
that petitioner was not in Virginia at the time of the 
alleged offense but was elsewhere, namely, in tpe city 
of Washington, District of Columbia. The witnesses 
produced and the location of their testimony in the 
record are as follows: John J. Madden (Rec. 28-32), 
Warren E. Nash (Rec. 32-4), George W. Wells (Rec. 
34-6), Nathan B. Frank (Rec. 36-7), Miss Mollie El¬ 
lison, daughter of petitioner (Rec. 37-40), and petitioner 
himself (Rec. 40-5). j 

i 

3. The Virginia charge against petitioner ^nd the 
testimony as bearing thereon. ! 
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In considering the testimony produced on the hearing 
it is important to have in mind the charge made against 
petitioner by the Virginia indictment. This charge is 
that in the daytime of a specified day, namely, Septem¬ 
ber 21, 1916, petitioner broke and entered into a certain 
railway car with intent feloniously to steal, take and 
carry away certain goods and chattels, and that he did 
steal, take and carry away three cases of shoes. 

Obviously, this is not a common law offense. If an 
offense at all, it is one against some statute of Virginia 
of which the indictment makes no mention and to which 
it makes no allusion. And, moreover, it is a charge, not 
of aiding- and abetting, but of personally committing 
the supposed offense, and involving actual trespass by 
petitioner in committing the same. Having this in 
mind, the failure of the testimony produced on the 
hearing to sustain the charge is so plain as to be ap¬ 
parent from even a cursory reading. 

For immediate purposes the testimony of Latham, 
the special officer, and Calnan, the yard conductor, 
may be passed without comment; what was testified to 
by them amounts merely to this: Calnan turned over 
to Latham two boxes of shoes, which Calnan took from 
his engine, not knowing of his own knowledge but only 
from hearsay where they had been picked up. 

Stated most unfavorably against petitioner, the tes¬ 
timony of the other two witnesses, Powell and Ballen- 
ger, amounts to this: One morning, Ballenger having 
some old brass to sell, petitioner and Ballenger started 
from Washington to drive in a buggy to St. Elmo, a 
place in Virginia, where the brass was, and which was 
in the neighborhood of the Potomac Yard. The ob¬ 
ject of the trip was a possible sale by Ballenger and 
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purchase by petitioner of the brass. Powell was picked 
up on the way, and the three went over to Virginia Ar¬ 
riving at their destination, Ballenger found that ail ex¬ 
cept a few pounds of the brass was missing, and When 
the parties started back to Washington, according to 
Ballenger, petitioner said: “Is that all you got?;’ and 
on Ballenger’s replying in the affirmative, petitioner 
said, “If you can get anything try; if you can get) any¬ 
thing I will wait for you.” According to Powell, either 
Ballenger or petitioner, he did not remember Which, 
remarked that they were not going back empty handed, 
and Ballenger said, “If you will wait I will see if •vsfe can 
go over and get anything”; and petitioner said he would 
wait, and waited out on the road. Ballengeif and 
Powell then went over in the yard and got three cases 
of shoes, put two cases in a gondola, and took the other 
case over to the buggy. Ballenger then gave Powell 
$5. This was before lunch time. The party then started 
back to Washington, and on the way over Ballenger 
told petitioner that the other boxes were over there 
and asked petitioner to lend him, Ballenger, the buggy 
to go back after them, which petitioner did, and Bal¬ 
lenger and Powell went back after the other box^s and 
found them gone. As to the time of the occurrence, 
Ballenger did not remember what month it wias, or 
whether it was in the spring or in the fall; it seemed to 
him that it was in the spring, and he did not think that 
he was with petitioner in the month of September. 
Powell could not tell exactly what the date was, or 
whether it was in the spring; he could not tell whether 
it was in any one month from March to December, in¬ 
clusive, but knows that it was in 1916, when bysters 


i 


were in season. 
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4. The law applicable in the premises. 

To ascertain the law applicable in the premises it is not 
necessary to go back of the most recent decision of 
the Supreme Court of the United States, rendered No¬ 
vember 5, 1917, as follows: 

“The scope and limits of the hearing on habeas 
corpus in such cases has not been, perhaps it should 
not be, determined with precision. Doubt as to the 
jurisdiction of the courts to review at all the ex¬ 
ecutive conclusion that the person accused is a 
fugitive from justice has more than once been 
started in the decisions of this court (citing cases) : 
but the question not being necessary for the dis¬ 
position of the cases in which it is touched upon, 
as it is not in this, it is left undecided. This much, 
however, the decisions of this court make clear: 
that the proceeding is a summary one, to be kept 
within narrow bounds, not less for the protection 
of the liberty of the citizen than in the public in¬ 
terest; that when the extradition papers required 
by the statute are in the proper form the only evi¬ 
dence sanctioned by this court as admissible on such 
a hearing is such as tends to prove that the accused 
was not in the demanding State at the time the 
crime is alleged to have been committed; and, fre¬ 
quently and emphatically, that defenses can not be 
entertained on such a hearing, but must be referred 
for investigation to the trial of the case in the courts 
of the demanding State.” 

Biddinger vs. Commissioner of Police, 245 U. S. 
128, 134-5. 

Were it permissible, it could be incontrovertibly con¬ 
tended that the testimony on the hearing wholly failed 
to show the commission by petitioner of such an offense 
as that alleged in the Virginia indictment: the offense al- 
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leged is, as above stated, not a common law offense, but, 

0 . I 

if an offense at all, one against some statute of Virginia 
not mentioned nor alluded to and the offense, riot of 
aiding and abetting, but of personally committing, the 
act constituting the supposed offense, and accordingly 
involving actual trespass in its commission; and! there 
was produced literally no testimony supporting, or even 
appearing to support, the charge of the indictment. Be¬ 
yond all room for discussion, petitioner, if tried in the 
indictment upon the evidence produced at the hearing, 
could not fail of acquittal. 

j 

i 

Assuming, however, that the case is now here to be 
considered within the limit prescribed by the Suipreme 
Court of the United States in the Biddinger cas^, it is 
equally plain that the evidence not only fails to prove 
that petitioner was in Virginia at the time thdt the 
crime charged against him is alleged to have committed, 
but also conclusively proves the contrary. 

I 

(1) The evidence offered against petitioner fails to 
show that he was in Virginia at the time of the alleged 
offense charged against him. j 

| 

It is to be observed that in the language above quoted 
the Supreme Court of the United States indicates that 
it is “the time the crime is alleged to have been com¬ 
mitted” that is to be considerd in respect of thb bear¬ 
ing of such evidence as it sanctions as admissible on 
such a hearing as that herein—not some time, !or any 
time, but the time; and this obviously and necessarily 
imports that the question upon which the evidlence is 
to bear is one of “alibi/’ 

Now, alibi means in law the absence of one accused 
from, or his non-presence at, the place of an alleged of- 


l 


I 
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fense at the time of its alleged commission; and it is 
not, as so often but erroneously supposed, an extrinsic 
defense, but a traverse of the material averment of an 
indictment that the accused did then and there the 
particular act charged. 

State vs. Taylor, 118 Mo. 153. 

Accordingly, if the prosecutor fails to establish the 
presence of the accused at the time and place of the 
commission of the alleged offense, the prosecution falls, 
through failure of proof of a material and essential al¬ 
legation;'as in this case, the allegation of the indict¬ 
ment being that on a specific day, of a specific month, 
of a specific year, at a specific place, appellant broke and 
entered a certain railroad car then and there being. Ac¬ 
cordingly, a failure to place appellant “then and there” 
would be a failure to establish an essential of the offense 
alleged. 

As above shown, each of the two witnesses produced 
against appellant wholly fails to show his presence, 
nay, even the possibility of his presence, at the time 
and place of the commission of the alleged offense. 

Ballenger, on direct examination, testified as follows: 
He knows petitioner, remembered going across the 
Long Bridge with him once, remembered the month of 
September (1916), did not think he was with petitioner 
in that month, did not remember what month it was, 
but it seemed to him that it was in the spring; it was 
some time in 1916 (Rec. 45, f. 68). 

On cross-examination, he testified as follows: He did 
not know when this occurred, as well as he could re¬ 
member he thinks this took place in the spring of 1916 
(Rec. 47-8, f. 72), he was positively satisfied he could 
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not tell when this occurred (Rec. 48, f. 73). In making 
an affidavit, dated April 24, 1917, he never put any date 
in it, he did not know the date; Mr. Ball (proseduting 
attorney in Virginia), got him to sign it; he never told 
Ball that he went to petitioner’s place of business on 
September 21, 1916; he did not remember the date, he 
told Mr. Ball when he read it over that he did not know 
the date, and Ball said that was the time the shoes 
there were found and that must be the date, said jit did 
not make any differencee (Rec. 48-9, f. 73) ; similarly, 
respecting a second affidavit made by him May 3j 1917, 
Mr. Ball told him that it did not make any difference 
about the day, September 21, 1916. He told Ball he 
did not know what date he went and Ball said tllat did 
not make any difference, because the shoes were!found 
on that day, and they put that day in the affidavit them¬ 
selves (Rec. 50, f. 76). 

Powell, on direct examination, testified as fdllows: 
He had known petitioner for three years, he remem¬ 
bered meeting petitioner and Ballenger in a bug^y one 
morning and went with them, but could not tell Exactly 
what date that was (Rec. 13-14, f. 21), it was in the 
past year (Rec. 15, f. 23). 

On cross-examination, he testified as follows: He 
could not say the special day or month either, because 
he did not know, but knew that it was in the yeajr 1916, 
he could not tell whether it was in March, April', May, 
June, July, August, September, October, Noverrjber or 
December, 1916, but knew it was in 1916, oysterjs were 
in season at the wharf, knew it was not in 1917 (Rec. 
16-17, f. 25). • | 

Surely, it will not be seriously contended that tfiis tes¬ 
timony even tends to support the material averment 
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of the indictment that petitioner was at the place of the 
alleged offense at the time charged; a volume of argu¬ 
ment could not make this plainer. 

(2) And, although it is not necessary for petitioner 
affirmatively to show that he was not present at the 
time and place of the alleged offense charged against 
him, the testimony produced by him conclusively so 
shows. 

This testimony, given by petitioner himself and five 
supporting witnesses (Rec. 28-45), is all to one effect, 
namely, that on the day of the alleged offense petitioner 
was not at the place thereof in Virginia, but was in 
the city of Washington, District of Columbia. 

Wherefore, whether viewed intrinsically or extrinsi- 
cally, petitioner’s defense of an alibi is fully established. 

And it will not do to say that, notwithstanding the 
specific charge of the indictment as to the time of the 
alleged offense, the offense might be proved to have 
been committed at some other time prior to the finding 
of the indictment. 

It is, of course, not denied that an indictment may 
lay an offense to have been committed on a specific day 
and be supported by proof of commission of the offense 
at some other day, and such is not infrequently the case; 
but where, as in this case, extradition is demanded of 
one accused upon the ground that he is a fugitive from 
justice, and, as is held by the Supreme Court of the 
United States, the onlv evidence sanctioned bv that 
Court as admissible on a hearing in resistance to the 
extradition is such as tends to prove that the accused 
was not in the demanding State at the time the crime 






is alleged to have been committed, when such a defense 
to the extradition demand is made, it must be, ^nd is, 
incumbent upon the State to stand to the time alleged; 
otherwise, there would, and could, be no such thing as 
meeting a demand for extradition by proof of a 1 alibi, 
however complete and convincing. The demanding 
State should know the time of the alleged offense and be 
prepared to prove the presence of the accused at the 
place thereof at the time thereof; and if it be sa|d that 
insistence upon this proposition would often enable an 
accused to escape extradition through error in the al¬ 
legation of time, the short and obvious answer {s that 
upon disclosure of the actual time involved it is a simple 
matter for the State to procure a new indictment accord¬ 
ingly, and thereupon demand extradition of the ajccused 
under conditions precluding the defense of alibi, j 

I 

To which may be added, however superfluously, that 
in such cases as this, as in all cases, the innocence of the 
accused is to be presumed; that the presumption of his 
innocence must be overcome by the accuser, and that all 
doubts are to be resolved in favor of the accused and 
against the accuser; and where the only defens^ avail¬ 
able to the accused is that of an alibi, the accuser must 
be specific in showing time and place, and any i failure 
on his part so to do must be to his disadvantage, and 
not to that of the accused, who otherwise would con- 

i 

jecturally only be stripped of his sole defense. 

It results that the judgment below should b e re¬ 
versed and the cause remanded with direction to dis¬ 
charge petitioner. 

Respectfully submitted, j 

Henry E. Da^is, 
Joseph B. Ste|in, 
Attorneys for Appellant. 
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IN THE | 

Court of Appeals, District of Columbia 

I 

October Term, 1919 


No. 3258 


No. 3, Special Calendar 


EDWARD ELLISON, Appellant, 

vs. 


MAURICE SPLAIN, United States Marshal, in qnd for 

the District of Columbia 


Appeal from the Supreme Court of the District of Columbia 


BRIEF FOR THE APPELLEE j 


STATEMENT j 

I 

I 

Appellant, in his petition verified by his oath, says, 
inter alia: j 

I 

“That he has not been in the State of Virginia at 
any time prior, at the time, or subsequent to the time 


i 


1 


I 

i 



of commission of the alleged act set out in the requisi¬ 
tion papers or indictment.” (R. 2, fo. 2, par. 5.) 

Supplying this omission, probably inadvertent, but of 
some significance, the statement in appellant’s brief is not 
controverted. 


II 

THE ASSIGNMENTS OF ERROR 

There are ten assignments of error. The last four (7 
to 10, inc., R. 10, appellant’s brief, 3) are, generally, to 
the court’s action in not releasing petitioner, after seeing 
and hearing the witnesses, four for the appellee, six for the 
appellant, whose testimony as to the appellant’s presence in 
Virginia, on the date laid in the indictment, conflicted. 

Two other assignments (4 and 5, R. 10, appellant’s 
brief, 3) are to the admission in evidence of the requisi¬ 
tions of April 25, 1917, and May 7, 1917, respectively. 
These, by the appellant (brief, 4), “are not here insisted 
upon”—a gratuitous concession, as they were at first con¬ 
ceded to be in evidence, or their formal offer dispensed with 
(R. 17, Mr. Tobriner loquitur). Moreover, the objection 
later made, of defective authentication (R 17), lacked 
merit. For the seal of the court or of the officers of the 
court, purporting to certify them (R. 17) is not required in 
Virginia (Va. Code 1904, Sec. 3334, Minor’s Institutes, 
vol. 4, part 1, p. 717), and the certificate of authenticity 
by the Governor is sufficient under section 5278 of the 
Revised Statutes. 

The remaining four assignments—general in form, re¬ 
ferring to the bill of exceptions for particularity—go to the 
trial justice (Hitz, J.) permitting answers to certain ques¬ 
tions objected to as irrelevant or immaterial; they “will 


I 
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not be separately considered” by the appellant (brief, 5); 
but they are nowhere in the brief considered collectively 
or considered at all. This is “to the end of enlightening 
the court”; and the court is referred to the twenty-two 
closely printed and larger pages (brief, 11) of the record 
for the substance of the evidence for the petitioner | while 
six pages (5-11) of the brief attempt a summary jof the 
material testimony for respondent, which covers thrice as 

many pages of the printed record. ! 

I 

The order in the appellant’s brief will be followed here, 
and some omissions or corrections attempted without re¬ 
stating the testimony where briefed by appellant’s dounsel. 


THE TESTIMONY ON THE HEARING IN THE 

COURT BELOW 

This is considered in appellant’s brief (pp. 4- 
should be noted that: 

(a) HUGH J. LATHAM (R. 12-13, brief 5) identified, 
at the hearing, two cases or boxes, then in court, qs those 
which were turned in to him by Yard Conductor Callan, 
September 21, 1917, at 12.20 P.M., the date and hour being 
fixed by his record from which he refreshed his recollection. 

(b) MICHAEL W. CALLAN (R. 13, brief 6) iden¬ 
tified, with less emphasis, the same two cases or boxes as 
those which he turned over to Latham on the day and hour 
and place in question; he was acting as Yard Conductor, not 
as train conductor, and he fixed the occurrence by jthe fact 
that on this date he made a report on the movement of 
the trains. 

! 

3 ! 


i 

i 
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(C> CLARENCE MARSHALL POWELL (R 13, 
brief 6-9) testified that he had known petitioner for three 
years prior to the hearing, identified him in court, and had 
had transactions with him; he was only out with him and 
one Ballinger on one occasion, when they went into Vir- 
ginia to the Potomac Yard, but could not say whether it 
was in the spring, though it was in the year 1916, when 
oysters were in season at the wharf; that he could identify 
the shoes; that he had seen the two boxes then in court 
and that they were the two boxes that they put in a gondola 
car at Potomac Yards ( R., 15). 

On cross-examination he testified that he was at the time 
of the hearing employed at the steel plant. 

There was next introduced by the respondent the two 
requisitions, each having an affidavit of Ballinger, one 
dated April 24, 1917, and the other May 3, 1917 (R., 21, 
25) ; each affidavit positively put the petitioner on the date 
and at the place laid in the indictment, as committing the 
offense charged. The objection of the petitioner to their 
consideration because they were cx parte and made out of 
the presence and hearing of the petitioner, was sustained 
( R., 18) ; but that they were in the case, then, not indeed 
as evidence against the petitioner of the truth of the facts 
stated, but as evidence that the witness Ballinger had so 
sworn, is manifest; and the later cross-examination of Bal¬ 
linger by the petitioner’s counsel (R., 48) put them in evi¬ 
dence generally, for it appears that on cross-examination 
by petitioner’s counsel he identified his signature to each 
affidavit, and reading over the one dated April 24, 1917, 
was further cross-examined in order to repudiate much 
of it. 

After this documentary evidence, the respondent rested, 
except that Ballinger, a non-resident, a subpoena for whom 
had issued but had not been served, was thereafter ex- 
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amined by leave of court and without objection frpm the 
petitioner (R., 18). From the order of the bill of excep¬ 
tions it appears that he testified after the evidence for the 
respondent was closed (R., 18, 45), that of the petitioner 
being meanwhile introduced. j 

Ballinger’s testimony (R., 45-51, brief 9, 10, 11) is, also, 
that he had known Ellison for two years or more prior to 
the hearing; that he went over the Long Bridge onfy once 
in his company and that of Powell; that he had talked and 
phoned to the petitioner several times since; a month before 
the hearing they had talked together when he was j out of 
work and had no money; that petitioner loaned him then 
ten dollars, for which he gave him no receipt or npte, and 
which petitioner said he might repay at his convenience; 
that nothing was said about the case at the time; that no 
promises or inducements were made him when he signed 
the affidavits; that the week before the loan he l^ad met 
petitioner and Powell at the office of the former’s fawyer; 
that when there nothing certain was said about the case; 
that he had sold junk and stuff to petitioner (R., 47;). 

i 

On cross-examination (R., 48) he stated that when he 
and Powell went back to the yard in Virginia thei second 
time on that day, somebody had just gotten the bdxes out 
of the car and was taking them away, and Powell ! said he 
thought it was Hugh Latham, the Special Officer, and his 
assistant (R., 48). To the motion of petitioner’s | counsel 
to exclude this, the court replied: “You are cross-examin¬ 


ing this witness and he answered the question you asked 
him and then explained it.” 

Of the testimony offered for the petitioner, appellant’s 
brief states in one place (brief 11): “It may sufficb to say 


that it was all offered and tended to show that petitioner 
was not in Virginia at the time of the alleged offpnse but 
was elsewhere, namely, in the city of Washington, District 


i 
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of Columbia”; and on a later page (18) that it “conclu¬ 
sively shows that fact”—mere assertion, without any dis¬ 
cussion of the testimony, evidently reserved for oral pres¬ 
entation. In anticipation of this, it might be noted how 
perfectly the petitioner's movements are covered through¬ 
out some entire day, by the barkeeper Madden, who buys 
empty bottles from Ellison and who produces a receipted 
bill in the handwriting of Ellison’s daughter (R., 30) which 
“looks” to him as dated on September 21, 1916, but who 
finally (R., 32) will not swear that petitioner was in his 
place on that day; by one Nash (R., 32) who, after work¬ 
ing at the steel plant from midnight till 8 A.M. was 
breakfasting at Madden’s saloon some time in September, 
but he does not know the date, though he is able to identify 
a receipt of September 21st (R., 33), also in Ellison’s 
daughter’s handwriting, for $2.45 worth of iron, rags and 
newspapers, which had been saved by witness’s sister’s boy, 
who “gathers up stuff like that” (R., 34) ; by one Wells, 
who also identified a receipt on that day written by him 
in an automobile in lead pencil for $10.00; by one Frank, 
a brother junk dealer, who has^Ellison at his place in Sep¬ 
tember, 1916, from two to four o’clock in the afternoon, 
fixing the date as the 21st because there were entries ; n 
the handwriting of his bookkeeper in the witness’s stock- 
book which he had called off to her from another book; 
and by the testimony of petitioner’s daughter and himself. 

The interest of the witnesses, their intimacy and dealings 
with Ellison, the crop of receipts of September 21st, the 
visits of Ellison to Virginia—despite his statement in his 
petition of having never been there—these and like items 
require a reading of the record. 
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i 

i 

i 

i 

IV. j 

i 

i 

i 

THE VIRGINIA CHARGE AGAINST PETITIONER 

(APPELLANT’S BRIEF 14) j 

| 

The court will take judicial notice of the Virginia law 
and the practice there prevailing in a proceeding of this 
character, if necessary. The technical sufficiency cj>f the 
indictment is also a matter for the determination <t>f the 
court having jurisdiction of the crime charged: 

Hayes v. Palmer, 21 App. D. C. 458, citing: | 

Ex parte Reggel, 114 U. S. 642, 651; j 

Roberts v. Reilly, 116 U. S. 80, 96; j 

Whitton v. Tomlinson, 160 U. S. 231, 245. I 

The sections of the Virginia Code (1904) applicable 
here, and under which the indictment is found are Sections 
3705 and 3706. j 

Accessories either before or after the fact are indictable 
as principals and with principals or separately. 

V. C. Code 1904, Sec. 3887. ! 


THE LAW APPLICABLE 

i 

I 

(Appellant’s Brief 14) 

i 

Hayes v. Palmer, supra, and the Biddenger case, 245 
U. S. 128, control here. 

i 

Questions of credibility of witnesses, preponderance of 
evidence, weight of evidence, are, in effect, incapable of 
review here. ! 


i 



